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AR ACT

Providing debt limits for local government units, ihcluaing

punicipalities and school districts; providing the zethods of
incurring and evidencing debt; defining the povers and duties
of the Department of Community. Affairs with respect thereto;
exercising the inherent legislative autbority of the General
Assembly by providing additional over-all limitations on the
incurring of lease rental and other obligations for the
acquisition of cafpital assets to be repaid from the general
tax revenues of such local government units; inposing duties
upon the officers in charge of the recordiag of deeds,
imposing penalties for filing false or untrue statenents or
refusing to give information with respect to procéedings for
the incurring of debt; and conferring jurisdiction on the
Comnonwealth Court with respect to certainm proceedings
relating to the incurring of debt. o

TABLE OF CONTENTS

Article X. Short Title, Definitions and Preliminary ¥atters PAGE

Section 101. Short Title. , 1
Section‘102. Definitions. ’ : o 2
Section 103. Effectiveness and Bequired Notice of
ordinances. ' 14
Section 104. When Lease or Other Agfeement Evidences
' Acquisition of Capital Asset. 16.

Section 105. Designation of Boads and Notes; duthority

AU nlh AR SREMAM W gD, T e W Rt SR 0




£

[ B S B - S ¥

10
11
12
13
1@
15
16
17
18
19
20
21
122
" 23
24
25
26
27
28
29

Section 106.

Section 107.

PAGE
to Issue. ‘ 17
Preliminary Cost Estimates; Pinancial Advisors. 19

Cost of a Project. 20

Article IT. Limitations on Debt of Local Government Uaits

Section
Section
Section

Section

Section

Section

Saction

Section

Section

Section

201.
202.
203.

204,

205.

206.

207.
208.

209,
210.

No Limitation on Debt Approved by Electors. 21
Limitations on the Incurring of Other Debt. 22
Transfer of Nonelectoral Debt to Debt

Approved by Electors. 26
Procedure for Exclusion of Subsidized Debt

from Nonelectoral Debt and Lease Rental Debt. 27
Procedure for Exclusion from Nonelectoral Debt

of Self-liquidating Debt Evidenced by ‘
Revenue Bonds or Notes. B - 30

Procedure for the Exclusion from Noneleq&o:al

Debt of Lease Rental Debt or Self-ligquidating

Debt Evidenced by Other Bonds or Notes. 31
Effect of Debt Limitations om outstanding: Debt. 34
Determination of Existing Net Nonelectorgi and
Net Lease Rental ﬁaht. _ ' _igi : 35
Determination of Debt Lipits. ‘ . 38
Annual Recertification as to Subsidized

and Self-liquidating Debt. : | 39

Article III. Procedure for Securing Approval of Electors

Section
Section
. Section
Section
Section

Section

301;
302.
303.
304,
305,
306.

Desire Ordinance; Expense of Certain Elections. 4l

Advertisenment of Electios. 42
Conduct of Election. - x 43
Pinality of Result of Electioa. 44
Effect of Defeat of Question. 45

Issue of Bonds or Notes to Evidence Electoral

Debt. : 46




PAGE

-l

Section 307. Cancellation or Termination of hpproval of

2 Electors. 47
( 3 Section 308. Limitation on Use of Proceeds of Electoral
4 Debt, , 48
Y Section 309. Maaner of Effecting Change of Purpose of
[ ' Ele¢toral Debt. 49
7 article IV. Actions of Governing Body with Respect to Incurring
8 Debt, and Issuing Bonds, Notes, and Bond
g Anticipation Notes
10 Section 4017. Combining Projects for'Fiﬁancing. 5l
1_11 Section 402. Oréinance authofizing Issuance of Debt. . 52
12  Section 403. Contents df'Ordinancé Authorizing Bonds or .
13 Notes. 52
14 Section 404. Covenant to Pay General Obligation or
15 Guaranteed Revenue Bonds or Notes. 55
ﬁ_ 16 Section 405. Additional Provisions in Ordinance Authorizing
17 Issuance of Revenue or Guaranteed Revenue
18 Bonds. - . 56
19 Section 406. Sinking Fund Depositary; Tfustee for
20 ' Bondholders or Noteholders. - | 58
21 Section 407. Aawvard of Boands or Noteé. _ 59
22 Section 408. Bond Anticipation Notes. ' .
23 Section 409. Borrowing by Notes. 61
24 Section 410. Debt Statement. - 62
25 Section §11. Submission to Departaent. 7 64
26 Section 412, Agreements with Bondhoiders or Noteholders. 65
27 Section 413. Lost, Stolen, Destroyed or Murilated Bonds or
.. 28 ‘ Fotes. _' _ . 66
{; 29 Section 414. Evidence of Signatures of Holders of Bonds or

-

30 Notes and of Ownership of Bonds or Notes. 67



19

B 3

10

11

12

13
14
15
16
17
18
19
20
21
22
23
28
25
26
27
28
28
30

S¢etion

Article V.
Section
Section

Section

Section

Section

Section

Section

Section

Section
Section
Section
Sectioh

Axrticle VI

Section
Section
Section
_Section
Section
Section

Section

Li5.

Tax
501.
502.
503,

504.
505.

506.

508a

509.
510.
511,
512.

Ondinances Are Coatracts with Holders of
Bonds or Notes.
Anticipation Notes and Funding Debt

Pover to Issue Tax Anticipation Notes.

PAGE

70

72

Limitation on Amount of Tax Anticipation Notes.73

Liaitation on Stated Maturity Date of Tax

Anticipation Notes; Time of Payment of
Interest.

Other Terms of TaxXx Aaticipation Notes.

Security for Tax Anticipation Notes; Sinking

Fund.

Certification as to Taxes and Bevenues to be

Collécted-

Sale of Tax Anticipation ¥Wotes.
Condition Precedent to Validity of Tax
Anticipation Notes.

Unfunded bebt.

Procedure to Fund Unfunded Debt.
Approval by Departﬁent.-

Approval by Court.

« Lbimitations on Provisions of Bonds ox Notes;

Required Terms and Stated Maturities

601,
602.
603,
604.
505.
606.
607,

Fora of Bonds or Notes.

Liamitations on Stated Maturity Dates.
Number of Interest Rates; Variation.
Place and Medium of Payment.

gxecution of Boads or'Notes,

Pledge of Revenues.

Deeds of Trust and Other Agreemeants with

r

Bondholders and Noteholders.

73

74

74

76
77

78
78
78
B0

81

g4
35
8%
80
80

g1

92




14
15
16
17

- 18

19
20
21
22
23
24
25

" 26

27
28
29
30

Section 608.
Section 609.

Section 610.

PAGE
Negotiable Qualities of Bonds or Notes. 84
Temporary Bonds or Notes or Interim Receipts. 95
Term-bonds of the Denomination of One |

flundred Dollars Eache. 95

Article VII. Sale of Bonds or Notes

Section 701.

Section 7026
Section 703.
Section 704.

Section 7405.

Section 706.

Section 707.

Section 708.

Section 709.

Section 710.

Section 717

Article VIII.

Section 801.

Section 802.

Section 803.

Section 804,

Manner of Sale of Bonds or Notes. 97

Contents of Public Advertisement and of

0fficial Notice of Sale. 989
Proposals for Purchase. : 102
Opening of Bids. o 102

Deteraination of Highest ;qd-ssst‘Bid:
Tie Bids. . ©o102
Reguired Bid Secu:;ty., 103
Reserved Right to Reject Bids; Effect of |
Rejection. 104
PubliclSale; Failure to Receive Conforming
Bid. | 105
~ Determination of Net Interest Cos; and Net
Interest Rate.. _ - o 105
cOmhxn;ng fon Purposes of Plnanc;ng or Sale. 107
FPinancial Advisor Kay Not Partxczpate in Puhlig
or Private Sale. ‘ 108
Piling with and Duties of the Department
Certification of Bond or Note Transcript to
Department. : ' 110
Filing of Annual Debt Statemeats and Statements
of Completion of Sale vith Department; Penalty. 111
Fees for Filing; Extra Pees for Late Pilings. 112
Exanmination of Bond or Note Tramscript and

Other Filings by Departmeunt; Certificate of



BT T [}

[ 29

11
12
13
14
15
16
17
18

19

20

21
22
23
24

25

27
28
29
30

Saection 805.
Section 806.

Section 807,

Section 808.
Section 809.
Section 810a.

Section 811.

Approval.

Certificate of Disapproval; Correction of
Proceedings.

Effect of Failure of Timely Action by Depart~
ment; Extension of Time to Act.

Records of Department.

Invalidity of Bonds or Notes Delivered Prior to
Approval by the Department.

Pinality of Proceedings; validity of Bonds

or Notes.

power of Department to Define Terms, Issue
Rules and Regulations and Prescribe Forms. ’

Biennial Reports to the General Assembly.

Article IX. Appeals Conceraning Debt

Section 901.

Section 902.
Section 903.
Section 904.
Section 905.

Section 906.

Section7907.

Appeals by Interested Parties and Tazpayers.
Action to Contest Proceedings Before
Departmental Approval.

Notice of Appéal or Commencenmeant of Actioh;
Record; Service of Hotiﬁa.

Filing of Ansver.

Hearings; Pleadings.

order; Further B:oéeedings Subject to
Approval of Department.

Appeals froid Conmmoavwealth Couct.

Article X. Sinking Punds; Reserves and Pledged Bevenues

. Section 1001.
© Section 1002.
Section 1003.

Section 1004.

Creation of Sinking Pund and Accounts Therein.
sinking Fund for Assessuents.

Duty of Treasurer with Respect to Sinking Pund.
Deposit of and Investment of uoney§ in

Sinking PFunds. : o

PAGE

113

114

115

116
118
119

121

121
123
.124
125
126

126

127
127
128
130

131

133




""l'.\-_—--q A

[ Y N R D T T D - S PYRRNE ¥ T

i

-t
-l

12 -

13
14
15
16
17
18
19
20

21

22
23
24
25
26
27
28
29

Section 1005. Managoment of Sinking Pund.

Section 1006. Inspection of Sinking Punds; Orders to Comply.

Article XI.

Refunding of Debt

Section 1101. Power to Refund.

Section
Section
Section

Section

Section
Section
Section

Section

Section

Section

ATticle XII.

Section
Section
Section

Section

Seétion

Section

1102.

1103.

1104,

1105,
1106.

1107.

1108.
1109.

1110,

1111,

1201.
1202,
1203.
1204.
1205.
1206.

Treatment of Refundiﬁg Premnium and Costs of
Issue on -Refunding Bonds.

Limitation on Extending Term of Debt by
Refunding. .

Effect of Debt Limits on Refunding Noa-
electoral Bonds or Notes.

Refunding of Electﬁral Debt.

Procedure for Authorization, Sale, Issue, aﬁd
Approval of Refunding Bonds or Notes.
Special Linitation on Refunding of Funding
Debt.

Approval of a RBefunding by the Electors.
Refunding with Bonrds of Another Type.

Use of Proceeds of Refunding Bonds; When
Refunded Bonds Are No Longer Deemed
Outstanding.

Cessation of Interest on Called Bonds or Notes.

Renedies

Pailure to Budget Debt Service.
Pailure to Fay Principal or Interest.
Trustée for Bondholders.

Receiver‘for Revenue Projects.

Costs of Suits or Proceedings.
Distribution of Moneys Realized for

Bondholders.

,

30 article XIII. Miscellaneous: Repgala: Effective Date

FAGLE
135

136

138

140

141

143

145

145

146
147

147

148
150

152
153
155
161

162

163



W n

£

oW o QO N

Soction

Section

Saction

Section

Section

Section

1301,

1302.

1303.
1304,

1305.
1306.

PAGE
False Statement in Documents Tonstitute
Perjury; Fines and Penalties Theﬁefor. 165
Failure to Obey Sinking Fund DirecﬁiVe
of Department Constitutes a Misdeneanor:;
Fines and Penalties Therefor. | 166
Exemption of Bonds and Notes froa Taxation in
Peansylvania. 166

Exclusive Method of Borrowing oa Bonds or -

Notes, Including Tax Anticipation Notes. 167
Repeals. 167

Effective Date. 168




12 ARTICLE I
13 Sh;ggzritle, Definitions and Preliminary Natters
14 Section 101.

Short Title.--This act shall be known aand may

15 be cited as the Ylocal Government Unit Debt Act.®

COMMENT
1. TITLE OF ACT

Since one purpose of the Act is to make a debt limit mcaningful
by including debt of tax supported lease back authorities, it is
necessary to vecite that this limitation is imposed in the exercise
of inherent legislative jurisdiction over the municipality authority,
itsclf a creaturc of the legislature and totally subject to legis-
lative control. The Constitution, in defining the "debt" to be
inciuded in the debt limit to be established by the General Asscmbly
states that the limit is not to include debt which has herctofore
been held to be self-sustaining. All of the cases sustaining the

.authority financing of school districts and others, using leases
payable out of general tax revenues have done so on the ground that
the debt is self-sustaining. See, e.g. Kelly v. Earle, 325, 190 Atl.
140 (1937); and Greenhalgh v. Woolworth,361 Pa. 543, 04 A (24)

659 (1949). llence the limit on tax supported lease-back financing
is not an implementation of the constitution but an exercise of
inherent legislative jurisdiction.

Under prior law, debt documentation was filed in the Court of
Quarter Sessions, possibly to make the statements made therein
subject to the penalties for false swearing in a court proceeding.
Recording in the office of the Recorder of Deeds seems a more
appropriate place for the debt records to be kept, and penalties
upon false statements relating to debt in the recorded documents
are, accordingly imposed.

200H
16 Section 102. Definitions.~-As used in this act:
17 (1) “Debtw® means.the‘ahount of all obligatioas for the

18 payment of money incurred by the local government unit, whether
19 due and payable in all events, or omly upon the performance of

20 work, possession of properiy as lessee:or rendering of services
21 by otters, except: . ‘ '

22 (i} current obligations for the full payment of which

23 current revenues have been appropriated, including tax

24 antiéipation notes, and curreat payments for thelfu?aing of

25 pension plans;
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(1i) obligations under contracts for supplies, .services and

pensions, allocable to current operating expenses of future
Years in which the supplies are to be furnished, the services
rendered or the pensions paid:

L

(i3i) rentals payable in future years under leases not
evidencinyg the acguisition of capital assets; and

(iv} interest or assumed taxes payadle on debt.

{2) “Electoral debt" means all net‘deht incurred with the
assent of the electors, given as herein provided whether issued
by a local government unit or through an authority. _

{3) “Nonelectoral debt" means all #et debt determined as
hercin provided, incurred or authorized to ba ;ncurrad, except-

{(i} electoral deht,-whether authorized before or after the
effective date of this act, and whethe: hefore or after the debt
is incurred;

(ii) sel“—llquldatlng debt and suhsxd;zed debt to the extent
that such debt has been duly certified for exclusion in LT

accordance with this act; and

{iii) lease rental debt. 7 |

{(4) ¥Self-liquidating debt" peans debt payable solely frozm
rents, rates or other charges to the ultimate users of the
préject, to be financed in vhole or in part by such debt, or
payable solely from special levies or assessmeats of benefits
‘lawfully earmarked exclusiveiy for the purpose, and iocludes
lease rental debt, whether or not the leases evidence the
acQuisition'of capital assets, where the :entéls are paygb;e
solely from one or more of such sources. The term also includes

debt or any portion thereof at the time qualified as
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self-liquidating pursuant to this act, vhether or not solély
payable from such sources. The term "ultinpate users" includes
the local governsent unit itself incurring thé debt.

(?} “Subsidized debt meéns_that amount of debt which is
self~liguidating to the local goverament unit because the annual
debt service on such amount for the fiscal year next following

the tize of deterumination will be covered by paymeants of

subsidies on account of cost of the project or on account of
operations, but measurecd by the cost of the project, or which
will be covered by capital account reimbursements, Which

subsidies or reimbursements will be paid by either the

Cosmonwealth of Pennsylvania or the United States oirhmetica} or

both, where such bayments under the legislation in force at the
tize of determination are stated to be of a recurring nature, if
the Commonwealth or the United States shall have gﬁé;ified the
project being financed for such subsidy or reimbursement,
preliminarily or finally, all as"determined pursuant to section
204 of this act. | N

(6) "Lease rental debt" means the principal amdpdt of deﬁt
to be repaid from payments made pursuant to leases,asubsidy
contracts or other forms of guarantee where such pa;ménts are’
nade out of the.tax and other general revenues of a 1ocai |
government unit under leases or other agreements which evidence
the écguisition of capi%al assets, but the term does not include
any such debt at the time gqualified as subsidized.or
self~liquidating debt under sections 204 and 206 of this act, or
which has been approved by a vote of the electors. Where lease
rentals are bayable in part from other £han tax or general
revenues of the local goverament unit, the principal amount of

bonds or notes to be classified as lease reatal debt in any year:
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shall be that portion thereof which bears the same ratio to the
total amount of the lease supported boads or notes that the (
anount of the annugl lease rentél payable'ihlsuch year from tax

or genetal revenues bears to the total annual lease rental for

such year as determined by certificates filed pursuaat io

sections 204 or 206 of this act. |

{7) "“Total revenues" peans all poneys received by the local

government ugit in a fiscal year froam whatever source derivéd,
except:
(i} . subsidies or reiabursements froum the United States of
Anerica or from the Commonwealth of Peannsylvania measured bﬁ the
cost of, or given or péid ol account of, a pariicular project
financed by debt;’
(ii) - revenues, rates, receipts, hser charges, special
assessments and special levies which are‘or wiil be pledged or ‘ g(h
budgeted for specific self~liquidating debt, but such portion o

thereof as may be returned to the local government unit by the

© uesi

pledgee for any general operating purpose shall not be excluded;
{iii} interesf on moneys in sinking funds,':eserves} and‘
other funds pledged or budgeted for tﬁe payment or security of
outstanding debty el cenGuct Adtpsl I Tl o Ml |
(iv) grants and, gifts in aid of or nmeasured bY the -
construction or acquisition ‘0f specified projects; and
(v} proceeds from the disposition of capital assets, and
other nonrecurring itess including bond or note proceeds not
considered income under génerally accepted municipal accounting.
principles.
(8) “Borroving base" means the annual arithmetic average of
the total :evénues-for the three full fiscal years ended next

@

preceding the date of the incurring of nonelectoral debt or the
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annual determination of net debt for filing as berein required,
as set forth in a certificate stating the total revenues in each
of such years and stating such average, executed by the
officials of the local government unit regularly auditing its
financial affairs or by the independent certified public
accouniants.regula:ly auditing the books of account of such

local goverameat unit. '

{9) “lLocal goverament unit" means a county, city, borough,
incorporated town, township, school district or any similar,
general or limited purpose unit of local government or any unit

operatlng under a home rule charter or created by joint action

‘ of two or more local government units which is now. ar shall

hereafter be created or authorized to be created hy the General
aéSémbly. but the term does not include a city of the first
class, a county of the first class, or a munxczpalzty or other
authorlty or nonprofxt corporatxon existing under any law of the
Commonwealth. :

.(30) “Governing body" means the authoxities inm each local

government unit authorized by law to levy taxes of;'ix-tbe tax
rate of the local government unit and the term als incluﬁes the

school board of a school district and the board or:

authorized to make binding comnnitnents for joimt local
government units, even though such body has no powver to levy
taxes. |

(11} “"Bond or note" means aay instrument imposing an

‘obligation for the repayment of money borrowed. n"gond® shall

pean an instrument in form gqualifying as an investuent security
under Article 8 of the Uniform Conmercial Code. "Note* shall
mean a negotiable promissory note in form conforming to the

requirements of Article 3 of the Uniforam Coamercial Code
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applicable to munigipal obligations, excepﬁ in each case as
otherwise provided herein.

(12). sGeneral obligation® in the title of a bond or note,
zeans a bond or note for the payment of which the full faith and
credit of the local gove:nneht unit is pledged, for the payment
of which the local government unit has entered into the required
coverant under section 404, and forcthe paysent of which no
specific revenues are pledged.

(13) .“Guarantced revenue" in the title of a bond or note,
neans a bond or note payable in whole or in part from pledged
revenues, but which becomes wholly or partly a genera;,
obligation of the guarantor in the event of deficiency in the
pledged revenues.

(14) “Revenue" in the title of a bond or note not-preéeéed
by the word "guaranteed," méans a bond or note payable solely
from user charges, rates, reveaues, rentals, fees, special
assessmnents and receipts pledged for the purpose.

(15) *"Issue® means all bonds authorized to-be sold in
respect of a particular project, whether authorized to be soid

at oné time or from time to time in oﬁe or more series.

(18) “Series" means all the bonds or notes_to ba sold and
delivered at one time in respect of one project or of amy two or
more projects which have been combined for purposes of financing
or where such bonds or notes have been combined for sale as
provided in this act.

(17) ‘wgrdinance" means am ordinance ia tﬁe case of a local
government unit ha#ing the power to adopt ordinances and a
resolution in the case of all other local govennﬁent units.

(18) “Incur® or "incurred,” when used with respect to dedbt,

CH
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weans the point in time when (i) in the case of debt assented to
by the electors, the assent shall have been given, and (ii) in
the case of nonelectoral or other debt the first ordinance
authorizing the debt, or the project to bé financed and its
estimated cost shall have been adopted, unless the authority for

such debt shall have been cancelled or terminated as provided in

this act.

-

(19) “Sinking fund" means a specdal fund created for the

accumulation and holding of moneys for the payment of bonds or
notes at a subseguent date and smay also include funds or
accounts created for the accumulation an&.holding of moheys

. required to be held in respect of specific issues of revenue_of
guarantced revenue bonds or noteé for use in times of falling
revenues or f£or the costs of maintenance or repair.

{20) “Project" means (i) any item of coastruction,
acquisition, extraordinary maintenance or repair which‘has been
undertaken by a local government unit, (ii) any preliminary
studies, surveying, planning, testing or design work for any
such, (iii) any lands or rights in lﬁna to be acquired, (iv) ény
furnishings, machinery, apparatus or egquipment normally
classified as capital itens, bu£ such items must havé a useful
life of five years or more if financed separately and mot as a
pért.df a c&nstruction project, (v) the local gove:nmeﬁt unit*s
share of the cost of a_project‘underfaken jointly with one or
more other units or the Commonwealth or one of its agemcies; or
(vi) any combination of any or all of tkhe foregoing, as any or
all of the above may be designated as a.project by the goveraing
body for the financing of which it desires to incur debt. The
tern shall also include any deficit to be funded by bonds or

notes as provided herein, or the creation of a revelving fund

PO
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for specific improveaments. Where a local governmeat unit has
adopted a capital budget, the term project shall mean any
uufunded portion ©f the capital budget for which debt is being
incurred. . |

(21) “Financial advisor" means a person duly authorized and

licensed as a bank or bark and trust company and haviang one or

‘aore responsible individuals engaged full tigme in buying and

seliing municipal securities, a securities dealer or
undervriter, or an investment advisor, who or whose responsible

officials have had five years! experience in the nunicipal

"securities business or other person having municipal securities

experience deemed equivalent by the department, and in all
cases, who shall have first registered with the department as a
financial advisor to local government units.

¢22)  “"Department® means the Department of Community Affairs
or any successor department, board or commission to which all or
certain of the functions to be perforued under this act may
hereafter be transferred, either as provided herein or by
subseguent legislation. |

{23) "Authority“ or “"punicipality authority% means an
authority or nonprofit corporation organized under any lawv of
the Commonwealth by the Commonwealth, any local government uait

or jointly by any one or more of the foregoing.

COMMENT
DEFINITIONS

Debt. The concept of debt is broader than that used in the

constitutional sense on two grounds, but subsequent sections impose

debt limits as provided in the constitution and.a separate legislative

limit on authorities. :

First, it includes debt excluded from debt limits by the consti-

tution, both because voted by the people or because self-sustaining
or heretofore ruled to be such by the courts.

Second, because it includes debt incurred through lease rentals

where the program involves the acquisition of capital assets. It

T
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also includes, as debt, the face amount of contracts for construc- 3
tion or the like when incurred in advance of bonding so that the

- power to finance the project is assured at the time the construc-
tion contract is made binding. The limits, as heretofore, are placed
on net debt, so that when bonds are issued to fund 3 construction

contract, the net proceeds will offset the unpaid face amount of the
contract.

. Excluded from debt are all currently budgeted obligations (also
including therein tax anticipation notes and long term contracts for
current supplies). For example, contracts for servicing heating
apparatus, for supplies, and long term contracts with managerial

officials, and thoe liko are excluded from debt, even though they
constitute obligations. They would become debt in the year pay -
able if not included in the current budget,

Also-oxcluded arc "true leases", as for example leases for
several years of office space pending the determination to build
4 nevw building. '

. Since intercst is an obligation payable in the future, it is
excluded from "debt" because historically, "debt" has referred to
the principal to be repaid, and not the interest thereon, although,
the rate of interest 7recally affects the annual burden. For
example, at 30 years, 3% debt of $1,000,000 imposes a $45,000
annual burden, while a 30 year 6% debt imposes a $72,649 annual
burden, a quite different burden.

The study by the Economy League recommended the inglusion in
"debt" of all local government units of their respective actuari-
ally determined obligutions under pension plans, The study, how=-
ever, stated that sufficient information as to the extent of -the
obligation was not available.,  Ilence proper debt limits could not
be fixed if these obligations were included, Accordingly they
are excluded in the present draft, and subsequent amendment will
be necessary to include such obligations if decided to do so.

NONELECTORAL DEBT. A term to cover debt which is to be. subject
to the debt limits imposed by the General Assembly in this Act.
Excluded from this term are the following admitted categories of
debt for the reasons indicated. o

{1) Debt approved by the voters, for the reason that the
Constitution provides that such debt shall not be included within
the limit. : '

(2) Self Liquidating debt, for the same reason {see definition).

{(3) Lease Rental Debt, since this too has been held to bhe sell
liquidating. A separate limit on such debt is, however, an appro-
priate exercise of inherent legislative power, and is found in
Section 202, : :

(4) subsidized Debt is also eliminated. More and more federal
funds for various capital programs arce taking the form of a subsidy
of debt. The portion subsidized is really not a burden on the tax-
payers of the local government unit (see comment to that definition,
and see also the related comment to the definition of "Total Revenues"}.



Self Liouidating Debt. The delinition includes not only what is
normally caliicd an "operating authority", but will include various 10 o
types of non-debt revenue bonds, heretofore ruled outside of debt < '
limits. The dofinition will continue this exclusion. Also covered
by the definition, but on an annual certifications basis, is the
so-called "General Obligation Non-Debt Bond" issuable under Acti No.
58 of thae 1070 wmoysion, Lqually inoluded on an annual certificatinn

basis are the so-galled "lcasc back and guaranteed” municipality
authority bonds where the municipal body opcrates a sewer and water
system, agreeing to make up any deficit in the revecnues, somctimes
with the caveat "when and to the extent lawful." "Ultimate users”
is a term used to exclude lease backs to local government units
using a project.

Subsidized Debt. Debt, the annual burden of which is, in ecffect,
paid through a subsidy or recimburscment by others is not included
in the debt of the local government unit to be subject to debt
limits. There is herc ne burden on local taxpayers. Thus excluded,
is that portion of a School District's debt which is serviced by
its c¢apital account reimbursement on account of the project. Also,
- oxcluded would be so much of scwer debt as would be serviced by the
subsidy paid by the Commonwealth. Equally excluded would be so much
of the principal of incurred indebtedness as is serviced by one or
more specific subsidies paid by the federal government. Again, the
theory is that, to the extent of the subsidy, there is no burden,
and so the debt is self-supporting as to the local government, See
the comment to Section 204, and to the definition of total revenues.

téase Rental Debt. The definition makes it clear that where a
tax supportcd icase rental is involved, only the principal amount
of-the outstanding debt is to be classified as debt to be subjected
+o0 the additional limit imposéd in the exercise of inherent legis-
lative power over municipality authorities, non-profit corporations
and political subdivisions. A separate and higher combined limit
is proposed to avoid the constitutional argument that, by its
mandated exclusion from legislative debt limits of debt heretofore
ruled to be self liquidating, the Constitution precludes the General
Assembly from including this type of debt within the debt limit
fixed in implementing the Constitution. An examination of the
proceedings of the Constitutional Convention makes it clear that.
the local government debt limit was not intended to cover authority
debt. It was presented to the people on that basis. Hence, it
seems safer, constitutionally, to fix a separate, and additional
limit for lease-back tax supported authority debt if it is to be
controlled. ‘

T

Total Revenues. The words are taken from the Constitution,
Article IX, Scction 10. It is significant that these words were
used in this Section, whereas in fixing the debt limit for council- -
manic debt of the Commonwealth, the words used were 'tax revenues."
Hence, the definition specifies the total cash intake of the local

~government unit, but then provides certain exclusions, five in
number, in inverse order as follows; :

Obvious exclusions are certain non-recurring items which.under
generally accepted accounting principles are not considered income. i
These are proceeds from the sale of capital assets, and grants or : .
gifts earmarked for the construction OF acquisition of a particular (
project. These non-recurring items, usually of a substantial nature
could unduly inflate the debt limit. '

——
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Lxeluded alsoe is the income on funds accumulated in sinking
Tunds or reserves lor the payment of debt, Those moneys arce usually
carmarked fTor the payment of Lhe debt and, on & one to one basis
would reduce outstanding ncot debt,

The second exclusion is the exclusion of revenucs usod Lo support
sell liquidating debt, An eximplie wonld be a munieipality which hasg
issued scell sustaining sowoer or waler bonds, User charges have been
pledged to scrvice the debt which is excluded from debt limit debt,
The debt is excluded becansce self liquidating, and the pledged re-
venues servicing that debt are also excluded. IHowever, any surplus

revenues roturned to the local government unit for general purposes
are to be included in total revenues.

Perhaps more difficnlt to comprehend is the first exclusion that
of subsidy payments, An example should, however clarify the bltu¢tzon.
Supposc a $2,000,000 of bond issue, with annual debi service of
$80,000, of which $40,000 is paid by the siate through o capital
account subsidy., If the subsidy revenue were to be included in total
revenues, and if wo assume a 2 times revenues multiplier,

the inclusion of the subsidy as revenues would
support $ 80,000 of debt, thus imposing $920,000 of additional debt
within the debi limit, even though such debt‘is absolutely no burden
on the local taxpayer, By excluding the revenues, and excluding the
supported debt, only the non-subsidized debt counts as against the
debt limit; in the example only $1,000,000 as against $1,920,000.

Borrowing Base, a term used to describe the average of the total
revenues to which a percentage is to be applied to determine the
debt limit., The arithmetic average of the three past years is
selected, To be certein that bonds are within the debt 1limit, the
certification of the average by the auditing officials is made the
base. This gives bond counsel and the initial purchasers of the
bonds a definite and fixed figure to which to apply the percentage

. multipliers provided by the Act in order to determine the debt limit.
‘Penaltics are provided for false certification. It is usually known

for some time in advance that debt is to be incurred, and with a

little advance planning "total revenues" for a given fiscal year can
be determined almost immediately after the year ends. If{ is the ex-
pense side of the ledpger, requiring receipt of bills, confirmations,

etc, that usually delays the financial report.

Local Government Unit., ‘This is the term used in the Constitution.
The itemization includes all known types of units, and the broader
language is intended to cover not only new types of political sub-
divisions that may be created, but also to cover co-operative organ-
izations that may be set up on an area wide basis by joint action
pursuant to legislative authorization which may hereafter be enacted.
The definition specifically excludes authorities, even

when used as vehicles for joint action by one or more local govern-—
ment units.

Bond or Note, The terms cover debt instruments and have the
meanings ugod in the Uniform Commercial Code, thus assuring negoti-
ability in their transfer,

*



General Obligation is an dnstrument for which the full faith and
credit ol (he 1issuing municipality is pledged and if issued without
a vote of approval of the electors shall represent Nonclectoral Debt.
it is xnown in the trade as a "General Obligation Bond".

Suaranteed Revenue in the title of a bond or note mcans an
instrument payabie initially in whole or in part from pledpged
rovenues, hut for the cure of any deficiency in such revenucs the
issuing local government has pledged its full faith and credit. It
takes the place of the General Obligation Non-Debt Bonds authorized
by Act No. 58 of the 1970 Scssion of the General Assembly.

Nevenue in the title of a bond or note means an instrument
pavable solely from revenucs picdged for the purpose. It takes the
piace of the former "Non-Debt Revenue Bond".

The three terms, "General Ohligation Bond”, "Guarantced Revenue
nond” and '"Revenuc Bond" are more in keeping with the general munici-

pal market terms and should enable the obligations of Pennsylvania

jocal government units to be more readily identified in municipal
bond markets outside of Pennsylvania.

Issucs and Series, are used with respect to bonds or notes.
An issue will dosignate all bonds to be issued with respect to a
particular project or funding. Series will designate all bonds
issucd at a particular time. Thus, in a large construction project
costing $10,000,000 the governing body might issue all of the bonds
at one time, the usual practice. DBut it might prove desirable to
authorize an issue of $10,000,000 to be sold in one or more series
as construction progresses. If interest rates are extremely high,
and the market seems to require a "ten-year' no-call provision, &
sale of part of the bonds as one series to finance a year of
construction, and the balance a year or so later as a second series
to finance the balance may be the desirable method of procedure.
Lqually, where several projects are being financed at one time, it
may be desirable ‘to "combine" one or more issues into one series
for purposes of sale. Such combining, of course can only be done
where the bonds are of identical type and credit, i.e. all are
general obligation bonds, or assessment bonds, or are supported by
identical user charges in several areas. Combining may make a more
saleable package than several small sales. Electoral debt and
non-electoral debt can, of course, be combined for purposes of sale
as for example when the vote authorizes a specific dollar amount of
debt, but the construction bids for the project exceed the authorized
amount. Non-clectoral debt can be used to permit the project to
proceed, and as provided herein the voters can, at a later election
transfer such non-clectoral debt to electoral debt.

Ordinance. The definition is taken in part from the definition
proposcd to be usced in the act establishing a uniform procedure for
all local government units. Substantive provisions as 1o publica-
tion and effectiveness have been separated and appear in Section 103.

Incur or incurred is a term used in this act to indicate the
point™in Timc when a charge must be made against the debt limit.
The point sclected is when the first ordinance authorizing the debt
shall have been adopted, the ordinance heretofore called the "desire"
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ordinance. leletrence to the definilion of debt will indicate that

in eevtain instanees the debt will be "inecurred” at an carlier point

of time, namely when o projoct is anthorizved al an estimated cost,

Such aetion will in elflfeetl, be a "reservation" of o portion of the

debt Limit for the partieular projoct. Any "incurred” bul unobligi-
ted debt can, of course, bo canceiled, The time Lo be sure thal acliion
will fit within the dobt limitatiens, or should be putl to a vole of

tiie people, should bo at tho carliest stage praclicable.

siukine Fund , will be used Lo deseribe all accumulations of
moneys ot investmenis as reserves in connection wiilh financing. The
Act contemplates the ercation of only one Sinking Fund in connection
wiith each series, Within a given sinking fund there may be one or
several "accounts" in whieh balances will be accumulated or held
for various purposes; as for example, (i) for the payment of debt
service,{2)for the mandatory annual retirement of principal stated
1o mature several years in the future, (3) for a reserve to be drawn
upon in years of falling revenues; (45 as a reserve for extra-

“ordinary and non-recurring items of maintenance, replacement ox

“repair, or as a surplus fund for the optional retirement of bonds,

Whéther suel funds, except for annual debt service funds, shall be

= ereated is o matter to be determined by the governing body at the

. time of issuing the bonds or notes.

Project is defined breoadly as including, in effect, any item
properly clussifiable as an iftem of capital expense in accordance
with sound and generally accepted municipal accounting practices.
Included are the expenses of properly pre-planning a projeci so as
to obtain realistic cost estimates at the earliest practicable stage.
Except in the larger projects such expenses could be financed by
temporary borrowings and refunded when bonds are issued for the
project as a whole. If the projeci does not go forward, the debt
must be retired in ordinary course. The capital item must, of course,

.be one which the particular local government unit is authorized to
own, operate, or subsidize. See Section 105(c).

Finanecinl Advisor, the recommendation of the Pennsylvania Economy
League is that each local government unit be required, prior to the
issue of any bonds to retain the advisory services of an institution
qualified in the bond market., The institutions named are those which
by virtue of their experience seem qualified to perform the task,
Rdther than set up a separate licensing scheme, since entrance to
each of the stated businesses is already the subject of legal controls,
registration with the Department of Community Affairs seems preferable,
Other sections of the act are designed to avoid confliet of interest
and to require the services of a financial advisor only in the case
of substantial issues where the fees to be charged will not be an
undue cost in relation to the size of the issue, '

Department, means the department of Community Affairs or any
successor department, board or commission to which the functions to
be performed under this act may hereafter be transferred.
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Section 103. Effectiveness and Begquired Notice of
Ordinances.-—~Notwithstanding any other law to the contrary, an
ordinance required to be published by this act shall be
advertisad not‘less than seven noxr more than thirty days prior
to its enactment upon f£inal reading by the governing-body of the
local governmen£ unit. The advertisement shall appeaf ouce in a
noewspaper of general c¢irculation, puhlishéd or circulating in
the area of the local governnent ugit, shall set forth a summarny
of the contents of the ordipmance and shall state that a copy ¢f
the full proposed text thereof may be examined by any citizen in
the office of the secretary of the local governmeat unit at the
address and during the reasonable hours stated in such
advertisement.‘ﬁot later than the seventh day after the final
enactaent of such ordinance, a neotice of such enactment shall be

-

advertised once in a newspaper of general circulation published
or cizculating in tﬂe.local government unit. This noﬁice shall
state: ' | |

(1) Any amendments made during final passage including
anendments setting forth the price bid for bonds or notes, the
‘range of interest rates named in the successful bid, and the
annual debt service; and

(2) That é copy of such notice has heen conspicnously posted
and will remain so posted for the next twenty-three days in a

designated position, readily viewable Ey the public, at the

public meeting place of the governiang body of such local

‘government unit. The ordinance shall be valid and effective for

all purposes on the later of such twenty-third day or the
thirtieth day after the final enactment of such ordinance. The

second advertisement shall be conclusive, so far as concerns the
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effectiveness of the ordinance or the validity of any debt
incurred, as to the existence of all matters réciféd therein
unless action questioning such validity or effectiveaness shall
have been filed in timely manner as provided herein, but such
conclusiveness shall not affect the 1iébility of any person for
failuxé to post and keep posted the notice or for fallure to
permit inspection.

COMMENT
EFFECTIVENLESS AND REQUIRLD NOTICE OF ORDINANCES

This scction states the substantive requirements lor the

offectiveness and advertisement of ordinances. lor bond ordinances
it is important to have c¢lear, objective, fixed criteria governing
the effectiveness of ordinances, and yet parallel the normal pro-
cedures as closely as possible. The proposcd normal procedure will
bPe to advertise before the meeting of the governing body where the
ordinance will receive final reading and passage so that the

citizens can be heard at the meeting. A requirement of advertising
the complete text would preclude amendment at the meeting. Ordinarily
there will be no changes, except in the case of an ordinance
accepting a bond bid where the details of the bid and the amount

of the tax being levied cannot be known until the bid is opened

and read. Since a bond bid is for prompt acceptance, such items can-
not be advertised in advance. The second advertisement can, there- -
fore,be quite short and inexpensive. - :

Posting in a conspicuous public place, keeping available for

inspection and the like are items requiring too much extrinsic proof
to cnablebond counsel to give the unconditional opinion expected

in the market. llence the affectiveness of the ordinances and the
validity of the bonds is made to turn on the existence and wording

of the two advertisements, but without thereby relieving the officials
of the local government unit from any liability for failure to carry
out the posting and availability requirements. :

The seven days and the twenty-three total thirty, thc number

of days during which an appeal can be taken under the Appellate
Court Jurisdiction Act of 1970. Normally the bonds or notes should
be delivered to the purchasers as soon as practicable after the
final enactment of the ordinance accepting the bid. A peried longer
than thirty days, in some bond markets, may affect the interest
rate bid. Generally between 30 and 45 days will not affect the bid,
but a mandatory wait of 37 or more days should be avoided. This is
done by using the 23 day period after the advertisement, but a full
30 days is allowed for an appeal in any event.
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section 104. When Lease or Other Agreement Evidences

Acguisition of Capital bsset.-—a lease or other agreemeant

entered into by a local government unit shall evidence the

acquisition of a capital asset where:

(1) The lessee is a local goverameat unit and the lessor is

an authority organized umder any law of this Commonwealth, a

sonprofit corporation, the State Public School Buildiag

Authority or other agency oxr authority of the Commonwealth of

Peansylvania; and

(2} The payments, or any portion thereof, are payable or aay

be payable from the tax or general revenues of the local

goverament unit; and

(3} Upon termination of such lease or upon dissoluticn of

such lessor, whether before or after the termination of the

lease, title to the leased project or premises shall, or at the

option of the local government unit may, vest by agreement or

operation of lav in such local goverament unit, or in the

Cosmonwealth of Penmsylvania; or

(4) In any case where clause (2} of this section 104 applies

and the term of the lease is equal to or exceeds the useful life

‘'of the asset, regardless of the nature of the lessor.

- COMMENT :
4. WHEN. LEASE EVIDENCES ACQUISITION OF CAPITAL ASSET

16

This section must be read in comnection with the definition of
Lease Rental Debt of a lecal government unit. The combination of
the two place limitations only upon the incurring of debt which is,
or which may be, paid out of the general tax revenues of the local
government unit, and in connection with the concept of self-liqui-
dating debt, only during the period when such general tax revenues
are in fact being used to defray the lease rental. '

‘Thus, the very common form of financing sewer systems in
second class townships by a lease back from a municipal authority
in which lease rentals are payable from sewer chargers and from -
tax revenues "when, as, if, and to the extent lawful" will not be
affected until: ' .

-
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(1) 1t is lawful to apply tax rentals to the payment of
sewer rents; and
(2) Such rents are, in fact, so applied.

Covered, as leases invelving the acquisition of capital assets,
are school district leases from the State Public School Building
Authority as well as School district lcases from local authorities.
Of coursec, the total of such indebtedness will not be charged
against non-eclectoral debt, but only the portion thercof which is
not exciudable as subsidized debt.

Under the Act it will no longer be necessary in the casc of
non-clectoral lease rental debt to scrupulously aveid a contractual
obligation to cancel the leasc and convey the asset to the local
government unit when all of the authority bonds are paid off, since
the debt is within legislatively imposed debt limits... Equally
since all debt approved by the electors is excluded from limitations
any.-leasc rental debt approved by a vote of the people would likewise

‘ be‘ ‘ dCXClUdOd .

17

?rficasing for the full useful life of a project is,bdt a disguised
method of acquiring a capital asset, hence it i5 covered by the section

no matter who the lessor may be. The effect of this subsection (4)
will, of course, be largely felt in the area of equipment leasing.

g0o8% - -
13 Section 105. Designation of Bonds and Notes: Authority to

14 Issue.~—(a) Bonds or notes prior to the authorization thereof

15 skaii be classified hy the issuing local government unit as one

-16  of the following four types of obligation: generaiw§bligatiog;
17 bonds or notes; guaranteed revenue bonds or notes; revenue bonds

18 or notes; or tax anticipation notes.

19 (b} Guaranteed revenue $onas Or notes mpay have either a

20 geﬂeral or a linited guaranty as the gbve:ning body of the local
21 government unit may determine, but if the guaranty shall be légs
22 than a full unconditional guaranty, the title of the bond or

23 note shall contain the word "lipmited" before the wvord

24 “guaranteed." The guaranty of the local_éovernment nay be of its
25 ovwn revenue bonds or of the revenﬁe bonds of an authority er

26 nonpzofit corporation subject, however, to the provisions of

27 subsection (c) of this section. :



28 (¢) Every local government unit shall have full powé: and
29 authority to issue bonds or notes, and make guaranties asC?h%QG:

, Ll Tivemle v A f N ] At G &
30 provided here;n,,ﬁs:qany project or combination of projects

1 wvhich such local government unit is authorized to owu, acquire,

[ ]

subsidize, operate or lease, or to participate in ouning,

Ly

acguiring, subsidizing, operating or leasing with others and
4 shall also have full power anpd authority to issue funding bouds

$ or notes as herein provided.

' cémnzm'
S. DESIGNATION OF BONDS OR NOTES; AUTHORITY TO ISSUE

The Act contemplates Tax Anticipation Notes and 4 classes of
securitics to be issued by municipalities: :
Ceneral Obligation Bonds or Notes
Guaranteed Revenue Bonds or Notes
A guaranty of a bond or note of any authority or non-profit
gorporation
Revenue Bonds, or Notes

Bond Anticipation Notes, when issued, will be in anticipation of -
the issue of one class of bonds only. The credit risk is clearly
different in the case of Revenue Bonds as contrasted with General
Obligation Bonds. The Guaranteed Revenue Bond is in a sense a General
Obligation Bond which in normal times is excluded from the debt limit.
It, of course, takes the place of the so-called Non-Debt General
Obligation Bond now issuable under Act No. 58 of the 1970 Session.

It may materially assist the marketing of a Revenue Bond to have
the municipality guarantee to make-up any deficiency in revenues, whether
the bond or note be its own or that of an authority or non-profit cor-
proation. The municipality may, however, desire to place a limitation
on the amount of funds it can be Tequired to contribute in any one year
to the make-up of the deficiency. The provisions of subsection (b)
permit this to be determined and specified by the governing body.

:  Subscction {¢) clarifies the rights of certain bodies to incur
debt. Thus, the power to build roads conferred on second class town-
ships thus clearly includes the power to issue bonds to provide funds

for road-building. .

Included in the words "own, acquire, operate, or lcase” is
the word "subsidize" meaning "for the support of which it is author-
ized to approrpiate moncys." This addition will have substantlal
impact in permitting local government units to provide, through
bond issucs, capital assets for institutions from which the local
government unit may hire services. As an example, a county may
contributc to a hospital to cnable it to provide hospital care for
the poor, or the aged and infirm. Clearly providing additional
capacity in existing institutions may well be cheaper and more
cifective than providing a whole new institution for such purpose.
The same rule applied to Port Authorities and mass transit.

et
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6 Section 106. Preliminary Cost Estimates; Financial

advisor.--pPrior to the ipitial authorization of bonds or notes

-

8§ to finance any project involving construction or acqguisition,

9 the governing body shall obtain realistic cost estimates through
o

aqtudl'bids, option agreements, or professional estimates from
11 registered architects or professional engineers, and shall

12. retain the services of a financial advisor in all cases

13 igvolving a proposed issue of one million dollars (51,000,000}
14 or nmore in aggregate principal amount. In the case of smaller

15 issués, the governing body may retain the services of a

16 financial advisor. Costs of preliminary estimates and the fees

17 of fiwancial advisors may, if initially paid by the local

18 governbent unit, be reimbursed out of the net proceeds of the

19 issue of bonds or notes as a cost of the project.

R : COMMENT
6. PRELIMINARY COST ESTIMATES, FINANCIAL ADVISOR

The section implements the policy of requiring a professionally
QTCparod-prcliminary cost cstimate before embarking on a project.
Such pre-planning, it has been found, enables a local government unit
to have a recasonable idea as to costs and avoid the inevitable mis-
understandings that arise when construction bids are received. As
in the case of state planning, the cost estimates to be meaningful

should be projected to a realistic date for the receipt of construc-
tion bids. ‘ '

- The Pennsylvania Economy lLeague report recommends the use of
financial advisors. The Act adopts this recommendation for the
larger issues. Smuller issues are often taken by local banks, where
the protection of the local citizens through the use of paid financial
experts may not warrant the extra cost. The larger the issue, the
lesser, proportionately, the fce of the financial advisor and its
impact on local finances. While admittedly arbitrary, the line
between large and small issues has been set at $1,000,000, but if a
local government unit desires the protection of outside expertise,
it is not a waste of public moneys to hire one. In certain local
government units, such as first class school districts, having staff
expertise, the staff member having such expertise may qualify as a
financial advisor. For the restrictions on the right of a financial
advisor to participate in marketing an issue, see Section 711.
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it Section 107. Cost of a Project.—-The cost of a project shall

include the amount of all payments to contractoers or for the

22 acqguisition of a project or for lands, easements, rights and

23 other appurtenances deemed nece#sary for the project, fees of
arcritects, engineers, financial advisor and attorneys incurred
5 in connection with the project or its financing costs of
preparing bonds or notes, costs of'necessary printing and

advertising, the costs of preliminary feasibility studies and

tests, cost estinates, and interest on money borrowed to finance

the project, if capitalized, to the date of completion of

30 coastruction and, if deemed necessary, for one year thereafter,

1 &and a proper allowance for contingencies.

" \ COMMENT
7. COST OF A PROJECT. '

The definition covers all elements of the financial cost of
a project. Feasibility studies and tests include core borings,
soils analysis, revenue praojections, traffic counts and any test

or study deemed necessary to enable the construction or acquisition

of a proper and workable project., Capitalized interest must, of

gt

course, be estimated, including an estimate of the date of completion.
If the original estimate is too low, additional bonds can be issued,

or the local government unit may subsidize the interest during con-
struction, avoiding the doubling of costs inherent in a capitalization.

“tarpet



2 ARTICLE II
COMMLNT

ARTICLE 11 - Limitations on Debt of Local Geverament Units

The Article is designed to cover not only the I'ixing of the nece-
exsary legistative Hmits, but the procedures Lo be followed L6 scoure
exclusions' of debt which, in substance, casts no burden on locil Lox
revenues. AL first bluslh, the reportings for execlusion required may seem
oncrous, Un retfileetion, it is believed, it will appear Lhal such pro-
codures are required Lo onsure adequale reporting of incurred debht. Pro-
sently, the debt situation of local government unils is nol known al the
Commonwealih level until several years after tle fauct. As &l Januiry
23, 1071, the debt status as at December 31, 1968 was the mosi recent
figure acecurately available in the Commonwealth, and it covered only
General Obligation Debt. The study of the Pennsylvania LEconomy Leapgue
uses 1967 figures, now over [(our years old. If the General Assembly
1s to fix and change debt limits by legislative action, it must have
up to-ditte information, Criminal penalties, fines, ete, even if pro-
vided are, as a practical matter seldom imposed on loecal officials
Tor failure to file reports. An administrative block on the ability
to incur new debt will, in the case of local government units about
to incur new dobt, or which may wish to be in & position to inecur new
debt, be an effective means of securing prompt reporting.

.

Lipitations on Debt of Local Government Units
foai ‘
Section 201. Yo Limitation on Debt Approved by

L] L. Y

Electors.**AZI dabt, whenever incurred, which has been or shall

[}

hereafter be approved, either before or after such debt is

7 iacurred, by majority of the votes cast upon the question of

8 incurring such debt at a general or special election held as

9 provided in this act, shall be excluded from the momelectoral
10 é&ebt of a local'goﬁernment unit and the limitations'imposed by
11 tiis act upon such debt shall not apply thereto.

COMMENT

1. No Limitation on Debi Approved by the Electors. The scction
makes clear what is specificd in Lhe Constitution, that local govern-—
ment debt approved by the eclectors is to be excluded from debt limits,
This aet excludes such debt whether approved before or after the deb:
was ineurred, Of course, debt incurred prior to the approval must be
within the limit or be lawfully excluded at the time it is incurred,
(See definition of incurred)., As the Section relates to debt, gener-
ally, there can be excluded, not only general obligation debt,but also
lease rental debt, self liquidating debt, and subsidized debt. If
approved by a vote, the debt represented by “"guaranteed revenue bonds"
could be permanently excluded from the limits placed by this Act on
non-electoral debi, rather than requiring an annual re-certification
of eligibility as Self Liquidating Debt.
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Section 202, Limitations on the Incurring of Other Debt;

Regﬁlar and Additional Debt Limits.==- (a) 3xcept as provided in
subsections (p) and (¢) of this section, no scheol district of
the first class shall incur any new debt, if the aggregate
principal amount of such new debt togethef with all other net
nonelectofal debt theﬁ ou;standing shall exceed eighty per cent
of its borrowing base or if such aggregate principal amount
together with all other net nonelectoral debt plus all net lease
rental debt then outstanding shall exceed one hundred per éént
of its borrowing base. And except as provided in subsections (b)
gnd(lq) £o other local government unit shall incur any new debt
ifitie aggregate principal amount of such new debt together with
all dthe: nonelectoral debt then outstanding shall exceed two
hundred per cent of its borrowing base or if such aggregaé??
priancipal amount together with all other net nonelectoral debt
plus all net lease rental debt then outstanding shall exceed two

hundred twenty-five per cent of its borrowing base.
TABLE OF BOREOWING BASE PERCENTAGES

APPLICAEBLE 70 LOCAL GOVERNMENT UNITS

(1) {2) (3)
Type of Local Goverameat Unit Nonelectorate Nonelectorate
Debt Plus Leaée

Rental Debt

County 200% 225%
County Instituiion Districts 200%. 22532
Second and Third Class Cities 200% - 225%
Boroughs '  200% -_ _ 225%
First and Second Class Townships  200% - 225%
First Class Schooi Districts - 80% ' 100%

First Class A, Secoad, Third
and Fourth Class School

Districts ' 200% . 225%

R

) ‘
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(b) The liritations of the preceding subsection shall not
apply to electoral debt, nor to debt excluded as self-sustaining

or as subsidized debt pursuant to sections 204, 205 and 206 of

this act.
{c). In addition, any county which has assumed county~vide
responsibility for hospitals and other public health facilities,

air pollution contrel, refuse disposal, public transportation
arnd port facilities, may incur, but only for capital facilities
for any oxr all of the foregoing purposes, additional

nonelectoral or lease rental debt up to an additional one

hundred per cent of its borrowing base {berein called the

“additional debt limit“). Debt at any time incurred for such
purposes may be assigned to this additional debt limit if there
is insufficient remaining borrowing capacity within the regular
debt limit. . '

Also, in case replacement of assets is required as a result
of fire,_flood, storm, war, riét, civil coamotion, or other
unforeseeable'cétastrophe, or such replacement is required for
the prevention of dangers to health or safety; or in case funds
are_gggﬁifedifor the payaent of tort liability hot.cOVered'by
insﬁranceJor for the paymeﬁt of the costs of mandated

installation of anti~pollution environmental protection and fire

control and protection devices, or of complying with other

mandated Federal or Commonweélth_programs, the local goverament
unit, not having suificient remaining borrowing capacity,_upqn

petition to ﬁhe Commonwealth Court alleging the q#tast:ophé an&
the costs of replacement, or constructioﬁ, or the incurred tort
liability, or the costs.of the(g;ndateayinstallation of health,

safety, anti-pollution or fire prevention devices, or of
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18 «coaplying uit%ﬁ@nﬂﬂ programs, and upon proof thereoi to the 24
16 satisfaction of such court, shall be aunthorized to incur
17 nonelectoral debt, notwithstanding the provisions of section
18 305, and if there is an insufficiency of borrowing povwer may be

yauthorized to incur nonelectoral debt up to an additional fifty

-

20 pefcent of such borrowing base, (herein called the “ad&itionai
21 omergency debt limit®) if such increaée is found by the court to
22 be nade necessary by reason of the cause set forth in the

23 petition and the increase together with all outstanding debt

24 other than funding debt incurred pursuant to previously granted
25 petitions does not axceed the sum of the regular and the

26 additional emergency debt limits. Puﬁlic notice of the intention
27 to file such a petition and of the purpose ior which the debt is
28 to be incurfed shall be given by advertisenment not less than

29 five nor more than twenty days befbre the filing theresi. Such

3v enmergency nonelectoral debt may be incurred only for the purpoese

1 an@ apon teraus approvéd by the court and any- excess over the

2 regular debt limit so authorized shall not thereafter be
3 included in coumputing net nonelectoral debt. Appeals from the
4 order of the court may be taken by any interested party in

% accordance with the Appellate Court Jurisdiction Act of 1970.

" . . COMMENT
2, Limitntions-on the Incurring of other Debt. -For enforcement
purposes ihe scction, in efifect, classes all debt not properly covered
by the cxception elauses, as non-electoral debt. The exception for
electoral debt is made by the results of the referendum. The excep~
tion for Self Liquidating Debt and Subsidized Debt depends upon .securing
the exclusion by the means prescribed in Sections 204, 205 and 206, as
phc case miy be. As lherciolore mentioned in these comments, constitu-
mal attick upon this Act is avoided, and operation of the severabi-
1.ty clause is mude casier stould there be constitutional attack. This
latter element is important, for, with but a single limit covering both
Lypes of debt, it could be arpued that the limitation was invalid as
it could not be determined whether the limit without the inclusion of
lcase rental debt would be the same as that selected when lease rental
debt was included. Ilence the double limitation seems desirable, '

The limits are set, in accordance with the Constitution at a per-
centage of the Borrowing Base, which term means the average of the
total revenues received in each of the three preceeding fisocal years.

RS

A
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Based upon a 0% 35 yecar bond issue, o limitation upon debt set
at o0y of the borrowing base, means that less than 15, of total
revenues are used for debt. Obviously, if a shorter term of ycars
is selected, the annual burden will be higher. The refunding pro-
visions of this Act, however, have intentionally been made flexible
50 that the initial finuncing of a project costing, say, 100% of
the borrowing base could be {inanced on a 6 or 10 year basis, and
then i additional financing were nceded, or if the annual burden,
initially undertaken, subsequently was deemed too oncrous, the term
of the issue could be extended, thus reducing the annual cost. As
stated above such refunding would permit the financing of another
project, having a cost of 150% of the borrowing base without increasing
the annual tax burden, ‘

The former nonelectoral limit of 5% of the assessed value, which
had proven itself to be inadequate, is, however, identical in amount
with a 100% of total revenues, when total revenues are equivalent to
a 50 mill tax on assessed values,

The limits sct in this Act were set with a purposc to remove
as many of the advantages offered by the authority method of financing
as possible. Accordingly, the limits are fixed so as to leave room
within the ceilings for forsccably necessary future financing in all
but the most debt ridden of local government units. This seems in
accord with the complete exclusion from limits of all authority
financing by the final product of the Constitutional Convention as
adopted by the people, and as explainéd to the voters by the proponents
during the time preceding the vote.

The proviso clause follows the pattern found in certain other
states which will permit a court, on an appropriate showing, to increase
the limits in certain emergencies, and for certain mandated purposes .
It should not be possible for a local government unit to avoid complying
with a Commonwealth Clean Streams Program or Clean Air Program or the
installation in schools of fire safety devices, by pleading a lack of
debt incurring ability to finance the necessary capital assets required
for compliance. - The additional percentage of the borrowing base has -
been fixed with the cost of such assets in mind..

In both the pollution and fire prevention situation and in the
energency reconstruction situation, the safety valve is the require-
ment that the increased borrowing capacity be demonstrated as necessary
to the court in a proceeding filed after public notice and in which
interested taxpayers may intervene.

Debt incurred pursuant to such authorization is excluded during
the life of such debt from all computations of non-electoral debt so
that borrowing capacity made available by reductions in non-electora.
debt outstanding when the emergency authorization was obtained, can
be utilized. This rule will ensure local cooperation in seeking .
authorizations for the transfer of such debt to electoral debt theredy

freeing the emergency "escape Hatch" for further emergencies which
may later occur.



Yhe emergency aulhorizalion is also mivde available for Lert li-

abiliey not covered by insurance. Many local government unils now
carry tort liability insurance, All should as immunities from Lort
are wiiittled away by the couri, Policy limits may not be sulficicnt
to cover verdiets arising from calastrophic accidenls such as injuries
1~ most of the children on o 40 passenger school bus, the cxplosion

LS

'a muniecipally operated gas line; or the like. Those rocovering a

Judgenent should be paid, oven if Lhe local governmmeni unit has other—
wisoe exhiusied its noneloctoral borrowing power,
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Scction 203. Transfér of Nonelectoral Debt to Debt Approved
by Zlectors.-~ The governing body of any local government unit
may, by ordinance, signify a desire to have aﬂy nonelectoral
debt theretofore incurred establiéhed as electoral debt. The
ordinance shall direct the holdimg of an election to be held at
the proper places within such local government unit for the
purpose of obtaining the approval of the electors to such debt
in the same manner as provided for securing the approval of the
incurring of electoral debt. The guestionjéhall be whether the

resaining unpaid nonelectoral debt incurred for the project

" nazed in the question shall be removed from the category of

nonelectoral debt. If such guestion shall receive a majority of
the votes cast at such election, a certified copy of the
ordinance, proof of due advertisement of the election and of the
ordinance and a certified return of the election shall be filed
with the department. ' If the department finds the prqceedings to
have been taken in cenformity with the law it shall endorse its
approval on a duplicate origiral thereof and return the saﬁe to
the local government unit. A copy of the proceedings duly
certified by the proper officials of the local goverament unit
tégether vith the approval of the department skall be filed in
the office for the recording of deeds in and for the county in
whick such local goveranment unit is located. Such debt shall

-

thereupon be no longer classified as nonelectorald
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COMMUNT

3., Transfaer of NonnHIchnrnlunuhL Lo Dbebl Approved by the Efchnr27

This section enables o local government unit Lo restore iIis non-clen~-
toral borrowing power in several circumstances, but is noil limited to
the circumstances stated in this Commeni as illustrative.

a. The voters have authorized the incurring of debt to finance
a project, but when consiruction bids are received, the cost exceeds
the debt authorized, Awaiting an election fto inerease the authoriza~
tion may result in loss of construction bids, and, on & rebid after
the time necessary for an election, a substantial inerease in costis
may result. lence non-electoral debt may initially be incurred for

the excess, and the extra debt be thereaflter transferred to electoral
debt,

b. A projeet initianted by nonelectoral debt may be deemed quite
desirable by the voters, The transfer to electoral debt will Lhen
release non-clectoral borrowing power for the future, If the purpose
of holding the ¢lection is to release borrowing power for immediate
use for an unpopular project, those opposing the unpopular project
can easily turn the election into a decision on the unpepular project,
To believe otherwise is to indicate a mistrust of the electorate so
great as to support the contention that the non-electoral debt limit
is the true debt limit, and there is mo real escape valve through the
electoral position, Thls Act takes the contrary position, namely that
the electoral process ¢an be used erractlvely on many occasxons..

Soundly managed communities will wlsh to conserve councilmanie
borrowing power for future unknown demands wherever possible; the
section offers a means of recapturing used non-electoral borrowing
povwer by requesting what is, in effect, a vote of confidence on an
already built project. ‘

goY .

30 - Section 204. Procedure for Exclusion of Subsidized Debt from

1 Nonelectoral Debt and Lease Rental Debt.—-(a) Subsidized debt

[

- shall not be excluded from nonelectoral debt or lease rental
3 debt, as the case may be, until there has beea filed with and

& approved by the department:

5 (1) A copy, certified by the gecretary of the board of the
6 local government unit, of the permaneat or prelimipary approval
7 from the Commonwealth of Pénnsylvania or from the United States
8 of America of the project, the bonds, or the interest thereon,
' for subsidization or for reimbursement of debt service;

10 (2) Evidence satisfactory to the department from the

11 subsidizing agency as to the indicated aqnual amount of the

12 subsidy;



13

1%

[T

[s1Y

(DU |

(3) Appropriate reference to the legislation authorizing such
reinburseaent or subsidy indicating the legislated recurring
nature of the subsidy; and

(4) A computation, in reasonable detail, cgrtified by the
proper of@icurs of the local government uﬁit and approved as
mathematically conrect by an independent certified public
accountant or by the finmancial advisor of the iocal government
unit, showing the principal amount of the bonds to be serviced
by the reiabursenent or subsidy, determined in the p:cportion
that the total indicated subsidy or reimbursement to be received
over the Liie'of the issue bears to the total debt service to be
paid over.the repaining life of the issue, computed-to stated
maturity or earlier mandatory call dates. |

such proportion of the bonds or of lease rental debt shall be
excluded as subsidized debt. Such.filing pay pe nade
simultaneoﬁsly with the filing for the approval 6f"the balance
cf the bonds ghen'being issued, or may hé pade or corrected at a

-

later date.

{b) If the departpment shall approve the exclusion of such

principal amount of bonds or lease rental debt as being

. subsidized debt in accordance with this act, it shall return 2

duplicate originmal of the filing to the local government unit

with its approval endorsed thereon; ypon the filing of such

" approval and duplicate original in the office for the re;ording

of deeds in the county in which such local government unit is
located, suck principal amount of bonds shall be excluded froh_
honelectoral debt or lease rental debt. Each year such debt is
outstanding, a new certification shall be made to the department
pursuan£ to section 210 of this act stating either that there
has been no material change, or if there has, ce:tifying Lo 511

patters so changed.

"

"
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4. Procecdings for Excl&gyg%ﬂgf Subsidized Deht from non-electoral
leut, The concept hero is that the amount of the subsidy, no

matter how it is calculated, is applied to the total debt servicce, come
puted over the life of the serics of bonds or notes involved, and a
ratio determined. The outstanding prineipal amount is then apporticned
in the same ratvio, and the portion of the outstanding prinecipal so
determined is excluded as Subsidized Debt, because self-supporting as far
as impact on the finances of the local government unit is concerned

For example, in sewer construction, the state subsidy is stated 'to
be an operating expense subsidy but is computed as 2% of the cost of
the disposal plant, If we assume for case of illustration that the
effective amount of the subsidy comes to 1% of the principal amount
of outstanding bonds, and assume & 35 year 5% issue with a level annual
debt service lactor of $61,072 per $1,000 or 6.1072% a year, thon the
fraciion for exclusion is 1 over 6,1072 or 16.3741% of the bond issue
becomes Subsidized Debt, or $163,741 out of a $1,000,000 bond issue,

in publie school construetion, the Departmeni of Kducation Tixes
the percentage of anmnal debl service Lhal will be reimbursed to the
School Distriel and that percentage of the outstunding bond issue will
beé excluded, Customarily the Department of Education will indicate
initially, a tentative reimbursement factor, laler adjusted {slmost
invariablY apward) as final approved costs are determined. The section
covers this procedure by its indication that corrected filings may N

~. he made.

The scction's prime significance, of course, is that it will permit
the use of general obligation bonds by the less affluent School Das—
tricts having Capitnl Account Reimbursement fractions covering 40%

or more of Debt service, and correct any imbalance caused by differences
in wealth, curing possible federal equal protection defects iP 9th limit.
A more complicated computation is necessary in the case o c¢deral™”
programs granting an interest egualization subsidy. llere, the amount
of the subsidy declines as the interest payable declines. Again
assuming a series of $1,000,000 sold on a 35 year 5% basis, the annual
debt service, on the level annual debt service plan would be $61,072.
The total debt service for the 35 years would be $2,137,520, giving
a total amount of interest, at 5%, of $1,137,520,. Assuming that the
subsidy was to reduce the interesi to 3%, over the life of the issue,
the subsidy would amount to 40% of the interest, or $455,008., Applied
to total debt service of $2,137,520, this yields a factor of 21,2867%,
or an exclusion from the $1,000,000 issue of $212,867,

Since there can be a delay in obtaining the necessary certifications
to support an exclusion from non-electoral Debt, provision is made for
the filing to be initially made, either concurrently with the applica-
tion to the Department of Community Affairs for approval of the issue,
or at a later date. If made at a later date, the local government unit
must, of course, have sufficient unused non-electoral borrowing capacity
to cover the entire series. After certification and approval, there
will be a restoration of non-electoral borrowing power, to the extent
of the exclusion, ‘

Administrative action can be taken within the Commonwealth to ex-—
pedite the issue of preliminary certifications as to anticipated
subsidies or reimbursements, Hopefully the federal government can be
induced to issue a preliminary certification. The section, in item-
{b) is purposefully vague as to the nature of the acceptable evidence,
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since within the Commonwealth, it may take the form of interdepartmental (
correspondence, a letter, or a more formal certification, The“Departw o~
ment of Community Affalrs as a condition of its "satisfaction" may, .
of coursc, require the anbmlasxon of such statutory excerpts xeferu d
ences and opinions of counsel as it may deem necessary.

For the nccessity for annual recertification, which will ezther
‘sand or contract the amount to be excluded.

025

1% Section \205 Procedure for Exclusion from Nonelectqral Debt

T

15 of Self-liquidating Debt Evidenced'by Revenue Boﬂds QT
16 Notes.--{a) Self4liguidating debt evidenced by revenue boads
17 shail not be excluded from nonelectoral debt until there has
18 been filgd with, and approved by, the department:
19 {1} & statement by the proper officials of the iocal
20 govérnment unit certifying the amount of such debt, the project
21 for which it was incurred, anﬁ the nature of the revenues fronm
22 which such debt is to be repaid; |
23 {(2) A certificate frou a.qualified professional engineer or . (
24v architect, as may be appropriate to the project estimating'the l‘“”?
25 ‘revenues And operating expenses of the project, and showing that
26 the net revenués so estimated will be sufficient to pay the
27 annual debt qerv1ce as it falls due.
28 (23) An opinion of the bond counsel apprévxng the issue, to
29 the effect that the holders of the boands have no élg}m upon the
30 taxing power or tax revenues of thé local governzmeat unit
1 issuing the hdnds, but only claias upon the specific revenues
pledged and rights to the enforcement of any covenants as to the

2
3 levying or collectxon of rates an& charges for the use of the

-~

)prOJect being financed or any covenants as to the assessmant of
5 @enefits upon properties serviceable by the pfoject as ﬁrovidéd
6 in such covenants with‘the holders of the revenue boands. | i
K ;b) If such statement certlflcate and opinion a:e fonnd by '_(
. .

the department to be in conformity with 1aw, and the revenue
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9 estipates to be not unreasonable, it shall endorse its approval

10 on a duplicate original thereof and return the same to the local

© 11 government unit. A& duplicate original of the documents vith the

12 approval of the department endorsed thereon shall be filed in.
13 the office for the recording of deeds in‘thé county in which

14  such loc;l governuent unit is located, and upon such £filing, the
15 principal amount of such revenue bonds shall be excluded from

16 nonelectoral debt.
‘ COMMENT
5, DProcedure for FExelusion from NON-Electoral Debt of Sclf-
Liguidating bebt Bvidenced by ltevenuc Bonds. Since Lhe

exclusion here depends upon the legal nature of the instrument issued,
an initial exclusion should be a permanent one, and the section so
rovides. The section also provides for buttressing the exclusion

y the report 'of a qualified engineer as to adequacy of revenues.
Revenue bonds‘facing an.iminent default should not be issued.

17 éectiogxgb_,'Procedure for the Exclﬁsidn from Nonelectoral
1é-nbebt of.Leaéé Regtal Débt or Self-liquidating Debt Evidenceﬁ'by
19 Other Bonds or Notes.-»(&)‘Self?liguidating debt shall not be

20 ‘excluded from nonelectoral debt, and lease rental debt shall not
21 Dbe excluded fronm the limit; inposed thereon by section 202;

22 until theré has been filed with, and approved by the department:'
23 _ {1} A rxeport to the local goverament gnit'from gualified.

24 registered éngineers or architecﬁs as pay be ap?nopriate to the
25 project involVed‘setting forxth: - 7

26 {i} the estimated or} if available, the actual cost of

27 construction, acquisition, or improvement of thé project.
28 <financed or.to be financed; .

28 (ii) the principal amount ‘of the existing bonds or notes,

30 guaranteed reveaue bonds or notes or.of bonds or notes
1—‘eviéencing lecase rental debt, issued or to be issued, the dates,

interest rate and amounts of each stated maturity thereof and,

set forth separately, the saze information with respuct to so

= W N

muck of such bonds as may be outstanding:
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(iii) the amount and the estipated amount of the annual debt )

service for each year during the life of all bonds issued and
intended to be issued to finance the project;

(iv) the date or estinated date of the completion of the

}project;

(v} the estimated net revenues of the project for each year
of the life of the bonds with a computatioa showing, in
reasonéble detail, that such net revenues will be sufficient in
each such year to pay the annudl debt service on such guaranteed
revenue bonds or a specifiea aggregate gfincipal anount theﬁeof;

(vi) such engineer's or architect!s certificate that the

estimates of net revenues have been computed from Such

engineer's best estimate of the gross revenues to be obtained
from the rentals, rates, tolls, and charges established by

ordinance for the use of the project, or the gross revenues to

be received from special assessments levied to finance the:

_project, by deducting from such gross revenues, in each year,

the total_estimated costs of operation and maintenance of the -
project chargeable against such revenues or assessnents ‘and any
State taxes assumed on such guaranteed reveaue bonds.all based
on assusptions deemed reasonable for the_purposé by sugh .
engineer; and

(vii) such engineer's or architect's further certificate
that such registered engineer or architect is gualified to act

with regard to the type of project then being financed.

(2) A certified copy of az ordinance of the goveraing body

of such local goveranment unit approving the report.
(b} If the department shall approve the exclusion of the
principal amount of bonds stated in such report and ordinance as

being self-~}iguidating debt as being in accordance with law, and




-~ &

10
11
12
13

14

CAY AVVEHUY SHLLUGLES G AVE UNLCASUABLAGs &t Sdid WHEWLHE LTS o
approval upon a duplicate original of the proceedings and return
the saze to the local government unit. Upon the £filing of such
approval and duplicate original in ihe office for the recording

of deeds in the county in nﬁich such local governmeant unit is
located, such principal amount of bondé shall be excluded fron
noneleétoral debt or lease rental debt, as the case ﬁay be,

during the period of construction and for one full year

thereafter. Upon the expiration of such year the further

exclusion of such principal amount of bonds shall be govérned by

*

15 the provisions of section 210 of this act.

o COMMUNT
6. DProcedurc for lixclusion from non-clectoral Debt of Sclf
Liquidating Bebt ILvidenced by Cuarantced Revenuc Bonds.

The procedure here suggested is derived [rom Act No. 58 of the

1970 session "Non-Debt General Obligation Bonds." It ecnables a local
government unit to obtain a better rate for water, scwer and similar
projects by guarantceing to make up any deficit in revenuc. Quite
generally there will be no deficit and the local government will never
be called on to pay on its guaranty. Quitc often in authority financing
a sewer project is leased to the local government unit under a lcase
which obligates the general credit of the local government for the
payment of the lease rentals. In fact, however, no claim on the tax

“revenues is made, or if made, it is minimal.

Item (v} of the Engineer's Certificate (and the certificate will
usually be made by a registered professional engineer) is the key to
the operation of the section. Suppose $3,000,000 of bonds are issued

on a 35 year 5% basis. Annual debt service will be approximately-

$183,500 and net revenues from the project are originally estimated at
$185,000. Due to a rccession, revenues drop to 175,000. The local
government unit will mdake up only 8,500 from its tax revenues., In~
such a casc the fraction for exclusion is 1750 over 1835 or 95.361%

of the debt is self-supporting and to be excluded. The amount that
becomes non-clectoral debt is only $139,170.00 for that is the amount
of the burden on tax revenues,

As provided in Section 205 (b), the local government unit may set
a top limit on its agreed contribution, subject to marketing conditions
and issue Limited Guaranty Revenue Bonds.

This concept can also be of great value in growing communities,
and will permit projects to be started with reasonable consummer charges,
and, as the community grows and the number of users increases more and
more of the debt will be excluded by the annual recertifications filed
and recorded pursuant to Section 210 of the Act. . :

It seems appropriate that debt to be so excluded should be
indicated as such in the title of the bond as a Guaranteed Revenue Bond.
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The same technique of exclusion should be, and is applied to
Lease Rental Debt where the project which is leased generates revenues.

t should be remembered that revenue bonds of an authority or
non-profit corperation may be guaranteed by a local government unit,
subject to the provisions of sbusection (c) of Section 105 as to the
type of project. : -

) 2057

6. Section 207. Effect of Debt Limitations,oq Outstanding fas
17 Debt.--Notwithstanding anything in any other law or elseswhere in
18 this act, nothing herein contained shall be construed to

19 invalidate any debt which was lavful when incurred, or which

20 could have been lawfully incurred if the act had been in effect,
21 whether in¢ﬁt:ed before or after the passage of this‘act, and

22 the percentage limitations set forth in section 202 shall be

23 deened increased to the extent necessary to covér such incurred
24 debt. Nothing herein contained shall be comstrued to subject any
25' debt incurred and voted upon pribr to the effective date of this
2 J)act as electorél debt to any of the limitatioas herein izposed

27 on nonelectoral debt.

COMMENT ‘ Ly
7. EFFECT OF DEBT LIMITATIONS ON OUTSTANDING DEBT. a. The section
makes two points clear: Debt lawfully incurred prior to the adoption
of the Act remains lawful debt notwithstanding that the aggregate
amount thereof may exceed the limits of non-electoral debt established
by this Act. The effect of presently outstanding debt in excess of the
1imit will be to prevent any further incurring of non-electoral debt
until the outstanding debt chargeable against the non-electoral debt
1imit is reduced below the limit. This can be accomplished in several
ways: ‘ ' C
{1) By paying off outstanding bonds ‘
(2) By filing the proper documents and obtaining exclusions
from non-clectoral debt of subsidized debt and self-
liquidating debt to the extent possible for such out-
standing debt.

(3) By utilizing Section 203 for the transfer of certain of the
outstanding debit to Electoral Debt, thus automatically ex-
cluding it from non-electoral debt.

b, Debt lawfully incurred pursuant to this Act, but which subse-
quently becomes non-clectoral debt in excess of the then prevailing
limit, This can ocecur by reason of:

-

L,
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(1) A reduction in total revenucs which reduces the Borrowing Base,
and consequently tuc non-electoral dobt limit obtained by applying

the applicable percentage to tho Borrowing Dase; or

(2) A reduction in subsidies, state or federal below the amount
pald in prior yeuars, thus reducing the amount of subsidized debt,
which is cxcludable; or

(3) A drop in vovenucs from a projeet or projects, thus reducing
the excludable amount of Self Liquidating Debt.

All of these debils were lawful under the Act when incurred. The
subsequently occuring cvents deo not make the debt unlawful in the hands
of purchasers. The effect of the excess will preclude the incurring of
additional nonweclectoral debt until there is room for it by reason of
either an inercase in the Borrowing Base in subsequent years, or by
reason of the taking of any of the three types of action discussed
under peint a above. [Exclusion of debt incurred with respect to pro-
Jecis producing revenues can be accomplished by raising user charges,
for example, deficiency appropriations at the state level and increased
subsidy payments could cause the exclusion of additional subsidized
debt.' Thus a flexibility of debt limit management is provided under

the act. .
- g05¥ .
28& Section 208, Determination of Existing Net Nomelectoral and

29 Net Lease Rental Debt.--{a) Net nonelectoral debt shall be

30. determined by subtracting froa the gross principal amount of all

e

1 dincurred debt the sum of:
M,_h._&_

———

2 (1) All funds in sinking fundé. including reserve accounts
3

therein, except maintenance or replacement reserves, and net

&£

bond proceeds held for the payment of the cost of a project}
(2} The current annual appropriation for the principal of

outstanding nonelectoral debt, except to the extent the sanme

5

)

7 shall have already been deposited in sinking funds;

8 (3) The amount of delinquent taxes from prior years and

9 othen undisputed municipal liens actually filed against pfo?erty
0 less a reserve, reasonable in amount, for so puch thereof as may
11 not be coilected, and less the amount thereof appropriated for
12 current expenses in the current year!s budget:

13 (4) The amount of the preliminary estimates of benefits or

14 costs which may be assessed against owners of property and for
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vhich liens may be legally filed in any case where a public
inprovezent has been or is about to be made by any local
goverament unit and bonds have been sold of have been authorized
to be sold or lease rental or other debt has been incurred for
the.costs of such improveaent in whole or in pa:t. Such
estinates of assessable benefits of cost shall be signed and
verifiad‘bj the engineer or other proper officer of the local
government unit. In either case it shall state that the
estimates are, in the opinion of the signers, fair and
reasonable estimpates of the collectible benefits or costs vhich
may be lawfully‘igée$se& in the proceedings; ‘

(5} The net gﬁount of any debt approved by the glectors and
of any properly excluded or concurrently excludable subsidized
debt and self-liquidating debi; | '

(6) The amount of surplus cash not spec;fxcally appropx;ated

tO any purpose and available for the payment of debt' and upon

such deduciion such surplus cash shall not be thereafter
appropriated to any pucrpose ekcept the paymeht of debt.

(7) ALl other soivent debts due the local government uUpit
directly, payment of vhich can be enforced as one of the.ﬁnit's
guick assets, and which have not been earmarked for any Athe:
pucpose; and |

(8) The amount of any insurance coverage indennifying the
local government unit against any outstanding liability to the
extent such lzab;l;ty is debt.

70 the net debt so determined there shall be added the azount
of any overdue interest and State tax assusdd on account of the
bonds and notes representing outstand;ng nonelectoral debt plus

the amounts of such interest and State taxes due and payable in

the cirrent year.




-

~

15 in computing value of funds in the sinking fuzd, all legal 37
16 iuvestments therein shall be computed at current market values,
17 as deterained by the financial'advisor;
18 | In detexmin@ng net gebt, clauses (1) and (2) above shall be
19 apportioned between nonelectoral debt, electoral debt, tax
20 anticipation notes, lease rental debt, subsidized debt and
21 self-ligquidating debt as the same may be applicable t¢ eacha
22 Clause (4) shall be applied to the bonds or notes issued to
23 £finance such benefits or cost, clause'(éj shall be applied to
24 the liability covered by the insurance and clauses (3}, (5), (6)
25 and (7} shall be applied to nonelectoral debt, except as
26 ‘provided in subsection (b) of this section.
27 - (b) Het,lease rental debt shall be determined in like mamner
28 but the deductions authorized by clauses (3}, (5)., (6) énd {7}
29 shéll not be made froa lease'réntal debt, except fo; municipal
30, liens applicable to the project financed by such lease rental

1 debt.

' - NMENT O
8, Determination of ExiS'%kéF&£t Non-Electoral Debt, Debt limits

are customarily imposed on net debt since the effective ?urdan on the
community is reduced by the amount of funds on hand gpp11cab1e to the
payment of such debt., The procedure followed determines gross oute
standing.-debt, as "debt" is defined in this Act. From ?hxs is subf

tracted the credits provided for by items (a) to (h) listed in this
section 2nd the remainder, after adding past due and cur;ent interest
and assumed state taxes, is Net Non~Electoral Debt to which the
limitations of section 202 apply.

a) Sinking Funds. Accumulated funds, even if held, as in a debt
servgcg rescrve account, are funds on hand applicable to debi r?pay?ent
in future years, and so reduce the principal over_bur@enz even 1frt1eie
is no effect on the annual burden. Such a deduction is inherent 1nb§ 8
concept of limitations which only affect the principal amount ofldg e
and apparently, have no concern with the gffect of debt on annua . eb
service. The final paragraph of the Section requires that these funads ‘
be apportioned to the debt to which they apply._Bond proceeds are deducted
as an offset to the contract debt for construction, etc.

(b} Current Funds: Appropriations from the .current budget, even

halY
'

i imitation
though not yet set aside, are a proper deduction, for the limi
is on the power to incur'new debt. The first repayment of new debt
almost always occurs after the c¢lose of the ourreat fiscal year.
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(¢) Delinguent Taxes. To the extenl that these are "rood and -0
collectiblic® asscts, and are not included in current rovenucs, they
constitite an asset reducing the burden of debt on future taxpayers.
Quite often & predictuble amount of {ho taxes duc from the immediately
prececding year are paid in and budgoted in the year following the year
in which duc. To the extent that these ilems are included in the
current revenues, they should not be a deduction from debt, Thus the

jom requires oxelusion from the aggregaie of a proper uncolleclibility
reserve, as well as the amount trealed as current funds in the current
yoar., '

(d) Collectible Assessments, This item is first to he doducted
from the debt incurrved to Tinance the improvement, buil any surplus,
as whel assessment bonds are paid off before the total of asscessments
are collected, is an item of deduction from other non-electoral debt.
This surplus can arise, net only by recason of delinquencics in the
payment of assessmenis, but also by reason of permission given to pay
in installments. A local government unit having outstanding non-—
clectoral debt may well, in view of rising costs, wish to give its
citizens an option for cxtended payment of an assessment for an improve-
ment, and yet cut down total cost by issuing assessment bonds for the
shortest possible term, subject to its own estimate of the impact on
annual current revenues. Thus, even though the assessment debt 1is paid
in advance of receipt of payments from assessments, there is no effect
on net debt. The assessment moneys receivable after such payment reduce
the net debt of other issues, and may only be used for such purposes.

(e) Debt Not Subject to the Limitations. Net debt, notl subject to
jimitations, is also excluded. The last paragraph of the section re-
_auces this debt by the amount of sinking fund and current revenue
“appropriations applicable therato.

(f) sSurplus Cash, To the extent that this item exists, it will
reduce debt.. :

(z) Quick Assets. Again the limitations are those of collectibi-
lity and availability. '

(h) Insurance Since the definition of debt includes tort liabi-
lities, the availability of insurance should properly reduce the
impact upon debt incurring limits. .

Sinkingz funds to be held for any length of time should be put to
work earning money. Article X provides for the custody and investment
of those funds. The next to last paragraph of the section requires
that investments be valued at the lower of cost or market, and that
market values be determined by a qualified financial advisor (See .
Definition). Thus market appreciation of bonds purchased at a deep discount

w%ll go to reduce outstanding debt.

R 9039

2 _ Section 209. Determination of Debt LimitsS.--Whenever it
3 skall be necessary to determine the limitations on the amount of
4 nonelectoral debdbt, or nonelectoral debt blus iease rental debt

5 that may be incurred by any local government unit, the

N
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appropriate percentage limitations of section 202 shall be 39
applivd to the borrowing base of such local government upit. The
certificate as to the berrowing base shalli be pade a part of all
proceedings for the sale of bonds or notes, and a copy shall be

filed wvith the department as a part of all proceedings filed for

its approval. The borrowing base set forth in such certificate

ard a similar certificate as to net anonelectoral debt or net.

1éa§e rentai deﬁt outstanding shall be conclusive as to the
respective figures for the purposes of this act, upon the

approval of the proceedings by the department, udless contested

wvithin the specified time limits as herein -provided.

JﬂﬂQyW%?Section 210. Annual Recertification as to Subsidized and

8 W

Self-liquidating Debt.~-Every local government unit which has
outstanding any nonelectoral debt, any subsidized debt op any
self—liquidating debt excluded fron ﬂonelectorél debt pursuant
to section 204 or section 206 shall, withia ninety-days after
the close of its fiscal year, file with the éepartmeht as a part
of.the annual report required by sectian 802 of this act, and .
£iled in the office for the recording of deeds in the county in

which such local goverameat unit is located, a statement of its

h outstanding net debt and, if a material change has occurred,

certificates substantially in the foram required by sections 204
and 206 as to the amount of outstanding debt which continues in
cach such category, respectively, or, if there has been no

material change, a certificate by its officers, which may be a

part of the annual report, as to such lack of materijal change
frou the certificates containing such data last filed. If the
department finds the annual recertifications vhere a material

change is reported to be in conformity to law it shall endorse



its approval on a duplicate c¢opy therecf specifying the aacunt 40

of dobt to be excluded from nonelectoral debt and return the

~ s

same to the local government unit. Upom the filing of such

duplicate original in the office of the recorder of deeds in and
9 Zor the county in which such local government unit is located,
10 the debt shown to be excluded shall not be included in

11 nonelectoral debt until new cextifications of change shall be

12 filed.

COMMENT '

10. Annual Recertification as to Subsidized and Self Liquidating

Debi.  dne scciion provides for an annual re-examination of

the oxcludability of Subsidized Debt and Self Liquidating Debt or Lease
Rental Pebt where a claim on tax revenues is involved. Where the re-
examination discloses no adverse change from a prior certification of
revenues, subsidies and amounts of debt, a short certificate of no
adverse change is all that need be filed, Obviously if the amount of

debt which ean be excluded has increased substantially, the local
government unit may wish to file revised figurces and obtain a greater
exelusion, but it need not do so until it needs an increasc in

r ailable non-c¢lectoral debt for o new financing. "Adverse change”
n.dns a clhange decreasing the percentage of outstanding debt that may
be excluded, and, in such case revised figures must be filed to show
the increascd non-c¢lectoral debt cutstanding.

In many instances involving the credii of the Commonwealth it is
vital to have aceurate and up to date figures on ocutstanding local
debt, often considered as "overlapping” Commonwealth debt in credit
comparisons with other states, . Under this act the Departiment of
Community Affairs should have more up to date figures than are now
available. EquaXly, interested persons can determine accurately the
debt picture of any local government unit by searching the "Local Gov~
ernment Unit Debt Records" at the local county seat.

Elsewhere in this Act, tho Department is given authority to pro-
- mulgate forms, rules and regulations. It is anticipated that forms
and regulations will be promulgated for use in complying with all
f£iling requirements under this Act, .

Targit

o




13 ARTICLE IIX b1

14 i§ocedure for Securing Approval of Electors
. ody . :
15 Section 301. Desire Ordinance; Expense of Certain

16 Elections.==-(a) Whenever the governing body of any local
17 government unit shall determinc that it is advisable to make an
18 increase in the.debt of such local government unit with the
19 assent of the electors, ot to obtain the asseat of the electors
20 to any nonelectoral debt previously incurred, it shall adopt an
21 ordirnance signifying such determimation, calling an election for
22 the purpose of obtaining such assent, specifying the date
23 (determined as‘ﬂerein ptéﬁided) on whiéh‘such‘eleétion shall be
24 held, specifying the projectlfor which‘such debt is to be, or
25 wvas, incurred, stating the then estimated cost thereof, and
26 approving the content and substantial form of notice of
27 election, The date fixed shali be that of a municipal, general,
28 primary, or special election for other‘pnrposes, but if the date
2S . of the-nearést of such elections shall be wore than ninety or
30 less than thirty days fron thé effective date of the desire
1 ordinance the governing body may fix a date for a special
election. _
(b} In the case of a special eiéction'to jncrease debkt not
beld concurrently with an election for other purposes,‘ﬁhe

expense of holding such election shall be paid by the local

T S T R R Y

géveznment ynit for whose benefit it is held,

ARTICLE 111 - Procodure for Incurring Electoral Debt,

COMMENT . )
1. Desire Ordinance; kxpanse of Certnin Kleetions, This sccilon
follows the procodure of tle prior municipal borrowing law, While the
present act places no limitations on the amouni of glectoral debt,
such debt is still limited by the definition ol project. Thus, except
in the case of "funding debt," which normally will not be electoral debt
anyway, debt can be incurred only for capital items as distinguished
from currcnt expenses.
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Now provisions are these requiring the "dosire or@inunec"_to
£y the projoel and iis cstimated cost, This requirement 1s
ned to veguire a measure of "pro-planning" before an clection

1d so thit cost overruns will bo reduced., If tho eloctoral
authorized is not sufficicnt, nothing in the Act precludes tho
ring of non-clectoral debi for an ovoxrun or precludes the holding
further olection, Any portion of a capital budget is a project.

Tho elceetion should coincide with an glection being_held for
purposes wherever possible, unless the other election comes too

to have the question included, or will not be held in sufficient tims.

Vhere the election is not held at the same time as an election for

ther purposes the expense of the alection must be borne by the local
overnment unit desiring the election. ‘

ebht.,

New is the provision for electoral approval of guaranteed revenue
The offect of such approval will be teo eliminate the ‘'mo further

necurring of debt" sanction imposed in cases where revenues fall causing

he guarantee to be in effect. Authority debt approved by referendum is also

:xclUdable as electoral debt. See the all inclusive definition (Section

‘a).
7
8
9

11
12
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14
15
16
17
18
19
20

[

22
23
24
25
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Section 302. Advertisement of Election.-—(a) Netice of the
election shall be given in one but not morme than tWo Dewspapers
published or circulating, in such local governmeat uait aand in
the legal jourmal, if any, designated by the rules of court of
the county in which such local gcvefumént unit - is located,Afo:
the publication of legal notices and a&vextisements. if '
published in a daily newspaper OI newspapers it shall be
published three times at intervals of not less than three days,
but if published in a weekly newspaper Or newspapers aﬁd in the
legal journal, it shall be published onlf tvice, once a week for
two successive weeks. The first publication in at least one
paper shall be not less than fburteen nor more than twenty-one
days before the day of the election, but all such publications
shall be after the effective date of the ordinance, and need not
be upon the same dates in different papers.

- {b) The election motice shail contéin and state:
&) The.date upon which the election is to be haldjg
(2) ?The estimated amount of the debt to be incurred, or to

be approved by the electors if already incurred;

102
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26
27
28
29

2.

(3) The project for which the debt will be, or was incurred;
(ﬁ) The estinated cost of the project;.
{5) The form Qf'the guestion to be submitted to the voters
at #he election. Co .
COMMENT

Advevtisemant of Election. The advertising required is the same

as thot Tound in thé prior Act. Subsection (b) states the contents of
an election notice concerning the incurring of debt in somewhat greater
detail than heretofore, :

While The amount of debt to be incurred is stated in the notice

as an "estimoted amount.®

30

1

10
11
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13
14
15
16
17
18

19

2043 o .
Section 303. Conduct of Election.-=(a} The governing body,

at least forty*five days before any election upon an increase in
debt, shall causc to be.certified te the county board of
elactions of each county in which such election is to be held a
copy of the desire ordinance and the form of the question to be
subzitted to the electors. ‘

(b) Elections to authorize an increase of debt shall be feld
at the place, during the honrs, and under the same regulations
as provided by law for the holding'of municipal elections. In

receiving, counting, and making returns of the votes cast, the

~inspectors, judges, and c¢lerks of such election shall be

governed by the act of June 3, 1937 (P.L.1333), known as the .

-¥#Pennsylvania Election Code.®

(¢) At such elections ballots éhall only be furnished to, or
provision for voting on the guestion shall only be made for,
suck voters as are resident in the local government unit the
debt of which is to be increased or approved by the electors.

(d) The election officers and clerks shall make return on
forus provided by the county board of elections of the votes

cast on such gquestion to the county board of electioms, which

’



20 shall compute the same and transmit a certified return thereof m
21 to the governing body of the local goveranment unit which shall

52 enter the sace on its ainutes. If it appears that a pajority of

23 those votihg on such guestion have voted in favor of the

24 incroase of;debt, irrespective'of any other law reguiring'a

25 greate: percentage,.the county board of elections shall also

26 file a certified copy of such return together with the copy of

27 the ordinance certifiéd to the county board. of elections by the

28 local governzent unit, in the office for the recording of deeds

29 in and for such county, where the recorder of deedsuox sipilax

30 officer shall enter the sane in the debt records of the local

'Y qovernument unit. The local government unit shall also file in
2 the saae place proofs of the advertisement of the notice of

3 eleoction.

: : COMMENT :
‘. ! Conduect of Election, Except for the note required to approve the
neurring of debt, this scction tracks the procedure in the prior act,
xcept that the office for the recording of deeds is made the place of
'iling consistent with the general concept of this act, that the filings
re informational only. The section specifies a majority of those
oting to carry the issue irrespective of other laws requiring a higher
.ercentage. While a higher perceniage, such as 60%, has been sustained
.s constitutional, (See¢ Gordon et al v. Lance, U.S., {(No. 99 October Term
970, decided June 7, 197L) the record in that case of some six referenda,
-ach with a majority favoring the bond issue for school construction,
nd an inability to construct schools since 1946, indicates that, often,
he requirement of a 60% vote imposes, as a practical matter, a veto om
he incurring of electoral debt., Of course, limiting the vote to tax-
.ayers or property holders would be unconsitutional. Cipriang v. City of
fouma, 895 U.S. 701 (1969).

foud

4 Section 304. PYinality of Result of Elecvion.--Any interested

5 party or ary taxpayer nmay contest the validity of any election
. proceedings uuder this Article III by filing with the |

7 Coamconwealth Court within thirty days from the date of the

8 election and not thereafter, a petition in the nature of a hill

$ in equity, specifically alleging the error or errors complained

10 of in the proceedings, and the petitioner shall have the burden
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11 of proof. If no such petition has been filed within such period
12 of thirty days from the date of election, or if a petition sﬁall
13 have been filed and shall have been finally dismissed, the
14 election shall be coanclusively deemed to be valxd for all
15 purposbs. If pr*or to the timely £iling of a petxtzon, further
16 proceedings in connection with the incurring of such debt shall
17 have been filed uvith the departuent, then any contést shall
18 ptoceed by way of an appeal to the Commonwealth Court froa the
19 action of the department upon such proceedings. The petition or
20 appeal provided by this section shall be such party's, or such
21 taxpayerts, sole and exclusi#e_remedy.

COMMENT : :
4, PFinnlity of Jlesults of Blecekion. This sceiion gives the
acotion proccdulc ilio nocossary finalily required for hond or'inote

11nanc1ng. Phus the procedure ostablished by this Section is made the
‘sole and exclusive remedy for any attnek upon the validity of elecction

procoedings. Necossary uniformity and expertise is assured by giving the

Commonwealth Court exclusive jurisdiction over all suits atiacking the
validity of clection proceedings involving bond issues.

22 . Section 303? EBEffect of Defeat of Queétion.--zf at the

23 election the guestion is defeated, another election for the same
24 purpose or purﬁoses @ay not be‘held until ome hundred fifﬁy«five
25 days hLave elapsed since the prior election; nor during thé

.26 interim shall any 5onds or notes be issued for such purpose or
27 purposes in any manner, except where reguiréd to finance

28 projects under coastruction, to finance a portion or porticans of
25 a capital budget, or‘to evidence debf incurred for purposes and
30 pursuant to a court approval obtained in accordance vith section

1 202 (b) of this act.




COMMENT . ; ig

3. NWrfoeet of Defent af Question, Good governmental praclice re- i
aires that Chere be some interviil allor the olecclors have yurnay down &
squest to apprave debt before the issue is pul forward again.’ The Act
1kes o failuroe to approve, in effect, & veto upon the project for ghe
ame interval, Thus it will no longer be possiblc to finance a project
y rhe authority method if a proposal for elcctoral debti 1s defcuted at
. lolls. After 335 days the project can be placed on the ballot againm
v be [inanced by non-clectoral or lease rental debt, The @35 days 1s
clected to give some Tlexibility in coordinating a re-submission with
lections held for other purpeses. The perioed runs from electlon daﬁe
o election date, so that, of neccssity the_sechd "desire ordinance
i1l be proposed and adopted before the expiration of the period.

golle

2 Scction 3J0G. Issue of Bonds or Notes to Evidence Zlectoral

3 Dobt.--If at the election the quesﬁion is approved, the

4 'governing body shall issue bonds or notes as electoral debt

5 either as obligations of the local goverament unit or through an
5 authority at such times and in such aaounts, not exceeding in

7 the aggregate the estimated amount approved by the electors,

8 subject to the provisions of Article VI of this act. The bonds

shall be fdr sﬁch tern as may have been stated in the notice of
10 ¢lection, or if none were stated for such term as the goveraing
11 body shall determine; The initial series may be of bond

12 anticipation notes or of noteé to be refunded by a bond issue.
i3 If the governing body determines it gdviséble, the initial

54 series of bonds or notes conétituting-a part of the issue nay be
15 for a shorter term of years, with the maturity or maturities of
16 subsequent series stated to mature later than‘the last sﬁated

17 naturity of the preceding series for the sanme project: Pﬁovided,
18 That nothihg in Article IIX shall preclude the issue of

19 additional nonelectoral debt or lease reantal debt, to complete
20 +the froject, or the issue of additional electoral debt for the

21 purpose if authorized by a subseguent election.
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COMMENT

6., Issue of Bonds or Notes to Evidence Elcctoral Deht. Once the
voters have approved the incurxring of debt, the itime or times when 47
money will be borrowed on bonds, or notes is left to the sound discretion
of ithe governing body of ilhe local government unit. The authority
may be exercised in part from time to time or all at one time as may be
dosirable. If a term has becen stated to the voters, the term of the
bond issue shall ultimately be at the stated time but, if finaneially
advisable, one initial series may be by bond anticipation notes, or notes
to be refunded, or o series consisting of the earlier maturities, to be
complimented by a subsequent series of the later maturities.

Section 306 make the stated estimate the top limit for the electoral
debt which can be incurred, If costs overrun the estimates, the addi-
tional debt to be incurred can be incurred as non-electoral debt, or,

- 4f another election is held, as further electoral debt., The "combining"

provisions of Scctions 401 and 710 will permit the two to be sold as one
issue if the additional costs bocome known prior to a sale, or to a fur-
ther sale if less than the authorized debt is sold as a first series.

The debt may be evidenced by any form of bond issue, including
an authority, and may be for the local government units share of a
joint project.

Stating the project in the notice of election makes the validity of
the bonds turn on the lawful nature of the project (Cf. Johns—-Manv:Llle1
Corporation v/ Village of De Kalb, Mo.,) 439 F (24) 656 (C.A. 8th 197 ),
but the defect of an unlawful project will not survive the curative and
validating provisions of Section 809. The statement of the project also
serves as o limitation on the use of the proceeds by the iocal govern-
ment unit, Section 308, until the permitted uses are changed under the
procedure specified in Section 300.

As has already been stated, the debt to be inecurred as electoral
dobt is limited Lo the amouni stated in the notice of eleclion and

approved by the voters, bat cosl overruns can be financed by non-electoral

debi, or by additional debt authorized in another eleetion. Alseo, the
cost overrun mty, il desired, be financed by the authority mctihod. Once
a project has been placed under constiruction, the policy against un-
necessary econoaic wastes dictates that there be always avallable ways
to insure completion and utilization, ' -
22 Section 307. Cancellation or Termination of Approval of
23 . Electors.=-(a) On the £ifth anniversary of the date oz which an
24 assent of the electors became final, the authority to issue aay
25 or any further bonds or notes, other than as nonelectoral debt
26 or lease rental debt subiect to the limitations imposed by this
27 act, shall cease and terminate. Any terminatioms of
28 4uthorization to issue‘bonds or notes with the assent of the
29 electors shall be reflected -in the annual debt statezents filed

*

30 and recorded pursuant to section 210.

.



1 (b) The governing body of any iocal government unit may by

oréinance, without the assent of the electors, regcind or

)

;cancel, in whole or in part, the authorization to incur

P

4 clectoral debt for any reason stated in such ordinance, and
§ thereupon such assent of the electors shall be rescinded and of

no further effect. A certified copy of such ordinance with proof

&

7 of the due publication thereof shall be filed with the

8 department and with the office for the recording of deeds of the
6 county in which such local government unit is located.

COMMENT

7, Cancellation or Wermination of Approval of Elecctors. Con=-
sisteni wiih Lhe conoept of the Act that debt is incurred when first
withorized, an automatic termination of the authority to issue debt
:s provided by this Section. If no bonds ave issued the authority
seruzinates at the end of five years from the election date at which
-he debt was approved as electoral debt, and, on the fifth anniversary
\n' unused debt authorization terminates. This prevents an unused
yv..hang from depressing the credit of the local government unit, If
‘or eredit reasons aa earlier termination is desired, subsection (b)
srovides that the authorization may be terminated by ordinance of the
roverning body, the same body that initiated the proceedings by
2alling the election,

10 Section 308. lLimitation on Use of Proceed# cf Electoral

11 Debt.--Where bonds or notes have been issued pursuant to an

12 assent of the electors given under this act, the proceeds

13 thereof shall be kept in a separate account and shall be

14 inovested and used only for the cost (including the retirement of
15 notes previously issued for the same project with the proceed#
_16 of bonds) of the project for.which.sﬁch assent Qas obtained

1" unless such purpose be changed as provided in this act;

18 otherwvise such proceeds shall be kept investe& and used for the
19 retirezeant at maturity, or earlier call date, of the fifth or
20 any subseguent stated maturity of the relevant series of bonds
21 or notes, unless such prcceeds.were p:eviously used to purchase

22 such bonds or notes in the open market or upon tenders at prices

i
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23 not exceeding the principal amount thereof plus accrued and

24 unpaid ioterest to the date of purchase.

COMMENT

8. Limitations on the Use of tha Procecds of Blectoral Debit.
The Scction requires Lhal wicre the volo of tio people has boon given in
Tavor of a particular projoct, tho procoeds of the boands or noles sold
Lo evidence such debt shall be usod only to pay the cost of the project,
or 1o retire the very debt incurred, unless a subsequent election ro-
sults in voter approval of a chango of purpose. Section 7il provides
that purchasers of bonds or notes are not required to see to the
application of the proceeds, The next following section provides the
mechanics for effecting a change of electoral purpose., To make certain
that the tax impact of a bond issue may not be hidden by selling an
inflated bond issue and using surplus proceeds to retire the early

maturities.

‘ ?OQ?
25 . - Section 309. Manner of Effecting Change of Purpose of
26 Electoral Debt.—-If the governing body shall determine it to be
27 advisable either before or after the issue of bonds or notes to
28- use the proceeds, or any part thereof, of bonds or notes
29 evidencing eiectoral debt, for any purpose other than the

30 project approved by the electors or the Payment or prior

1 redemption or purchase of bonds or notes evidencing debt

2 dincurred for such project, the governing body shall by ordinance
3 exéress its desire to do so, specifying the project for which

4 -the funds are proposed to be used, and shall provide for an

5 election to be held in iike Aanner, time, and place as provided

6 in this article for électioné to secure the assent of tie

7 electbrs‘to the increase of debt, except that the notiqe\of the

8 e<¢lection shall state:

b {f)l Thoe date on whieh such éluctiou is to be hold;

1 {2} the Qate Y amouut_of money thercetofore borrowed and

11 the project for which borrowed; . ot



12 (3) The amount of money remaining unused; -

13 (4) The new purpose for which the iocal government uait
14 desires to make use of the mohey; |

Ll (5) The reason why the money is not béing used for the
16} purpose fqé which it was borrowed; and

17 (6) The guestion to be subaitted to the electors, which

18 shall be substantially in the following foum:

19 ¥S5hall the SUD Ofcaccveanenncsvsonssnsasasdollars Yes
20 heretofore borroved or authorized to be borrowved

21 by this local government unit for

22 : the PUrPOSEe Ofecsssccswsccsnccncnscsscmnscasasonscse o
23 vessesasase-ba@ used for the purpose O0ficssmcccsas’

24 SIS ——

25 The election shall bg conducted, return sade thereon, notices of
) election published and certificates filed and recorded as

27 provided'%n section 303 above. If it appearslthat a majority of

28 those voting on the guestion have voted im favor of using the

29 funds for the changed purpose (irrespective of any.?ther lawv

30 reguiring a greater percentagé} the funds specified pay be used
1 for such changed purpose.

. COMMENT
9. Manner of Effecting Change of Purpase of Electoral Debt.

Today locdl government units must be able to respoud to rapidly
changing needs and revision of priorities., A recital of impracti-
cability should not be required for a change of purpese, whether
the change is desired before or after bonds or notes or any of

them are sold. This section provides for our election to change
the purpose, This may be desireable, rather than a new series,

w re interest rates have increased, rendering new debt mors expen=-
sive, and it may be possible to terminate, cheaply, liabilities
inourred with respect to the projeot beilng cancelled. _

,’ﬁ'—\ \

S,




ARTICLE IV

Actions of Governing Body with Respect
to Bonded Debt, Borrowing on Notes, and

Bond Anticipation Notes

COMMENT

Article IV sets up the mechanics for incurring debt, It gives options to
combine projects or combine general obligation series for simultaneous sale. It
permits the governing body to issue its own bonds or notes or pass the project
to & municipality authority for financing. If the determination is that the local
government unit will issue its own bonds or notes, the Article contemplates two
ordinances, an "Authorizing Ordinance” and an "Award Ordinance®, and specifies
the topics to be covered in each. It sets forth in detail the "Covenant" required
by the Constitution for general obligation bonds. Bonds or notes of any type must
have a sinking fund and a sinking fund depositary (or trustee or fiscal agent} who
is authorized to take certain action on behalf of the holders of bonds, notes or
coupons. The articie provides for bond anticipation notes and for borrowing on
notes. The Article prescribes the Contents of a "Debt Statement” that must be
prepared and filed, and the documents that must be submitted to the Department
of Community Affairs to secure its required approval of each series to be issued,
Provision is made for agreements with holders of bonds or notes all of which must
be reasonable. Provision is made for the issue of bonds or notes to replace those
lost, stolen, destroyed or mutilated. A permitted method for identifying the holders
of bonds or notes is provided. Adopted ordinances are made contracts with the
holders of bonds or notes to protect them against change without their assent.

6 810! scction 401. Combining Projects for Financing.-—The

7 govgrning body of a local governm‘ent unit may by: ordin,an.ce

8 conbine any two or more projects' for finmanciag purposes,

9 including combining all rates, rentals, receipts, tolls and:

10 charges, creating common reserve funds, énd the like, and it may
11 also, cozxbine by ordinance any one or more series of- gene#al

12 obligat;on bonds or notes for purposes of simultaneous sale;'

13 subject, in each case, to the provisions of section 710 of this

14  act.

COMMENT
1. COMBINING PROJECTS AND SERIES FOR FUNANCING.

This Section supplements Section 710 in authorizing the combining of’
projects for financing and varicus series of general obligation bonds for simul~
taneous sale. Limitations and conditions are set forth in section 710,



Qi0p

15 Section 402. Qrdinance Authorizing Issuance of Debt.==The

16 governing body of a local government unit, when it is authorized
17 to incur debt, whether as electoral debt, nonelectoral debt, or
18 leasc rental debt may determihe by ordinance to evidence such

5. debt by an issue of boads or notes of the local govéxnment unit,
20 or by the incurring of leasd rental debt. Such an ordinance

21 shall not take effect unless adopted by the affirmative vote of
22 a majority of the members of the governing body then holding

23 ofiice, and the vote of each member thereon shall be recorded

24 upon the minutes of such governing body.

: _ COMMENT
2. ORDINANCE AUTHORIZING ISSUANCE OF DEBT.

" ane section gives a local government unit three options as to the form in
which it shall incur debt, as follows:

(a) by an issue of bonds.

{b) by an issue of notes. -
‘ {c) by passing the project to a municipality authority and incurring

A
lease rental debt.

In the last named case further procéedings will be taken by the Authority
pursuant to the Municipality Authorities Act except that self supporting and

subsidized portions of the lease rental debt must be certified and recertified for
exclusion from debt limits as required by Article 11 if not electoral debt and
before finally becoming bound on a lease, the local government unit must file

with the Department under Sections 410 and 411, and obtain a departmental approval,

These three options are available whether the debt is electoral debt
subject to no debt limit, or is non-electoral or lease rental debt subject to the
limitations imposed by Section 202 of this Act, Bond ordinances, in view of the
long term and usually substantial nature of the obligation incurred can be adopted
oaly by the vote of a majority of the governing body then in office, not the majority
of a gquorum. : :

_ Implementing an authorization to incur electoral debt may also be passed
.. an Authority. '

— g1043 _ :
25 Section 403. Contents of Ordinance Autborizing Bonds or
26 Notes.--The ordinance authorizing the issue of bonds or notes of

27 a local government unit shall contain, 'in substances

@

52



28
29

(1} In Bll cases, including lease rental debt:

L
Lt

{i) A brici description of the project, for which'the bopdis

30 or notes are to be issued, and, if a capital project, the

1

2

3

14
15
i6
17

18

19
20
21
22
23
24
25
26
27

estimated useful life thercof;

(i) A statcment of the aggregate principal amount of bonds
or notes proposed to be issued pursuant to the ordinance or, as
the case may be, secured by the lease rentals;

{(iii}) A statement whether the bonds or notes eviden;e
electoral or nonelectoral debt;

(iv) An authorization and direction to a specificd officer
or specified officers and their succeséors tn prep&ré,7Certify
and file the debt statement reguired by section 410 of this act,
and any annual refilings téereof, to execute and deliver the
bonds, and to take otﬁer necessary action, and such designation
may be changed from tinme to'tine thereafter; and

{(v) &an authorizatioﬁ, in the case of nonelectoral or lease
rental debt, subjéct to exclusion as subsidized debt or
self-liquidating &ebt to the proper oificers of the local
government unit to prepare and -file originally, and anauully
thereafter as required, any statements required by Article II of
this act which até necéésa:y to gualify all or amy portiomn of
the debt for exclusion from the appropriate debt limit as
self-liquidating debt or subsidized debt.

(2) In every éase except'that of lease_renta} debt, the ’
folloving: . ¢

{i) & statement whether the bonds or notes when issued willi .
be general obligation bonds or notes, guéranteed revenue boands
or notes or revenue bonds or notes; ’

{ii) <che covenant required by section 404 of this act if the

bonds or notes when issued will be general obligation boands or



28 notes or gharanteed revenue bonds or notes and the pledge of

29 specific rents, reveanues oL receipts, if the bonds or notes when- 54 ;

30 issued will be guaranteed reveﬁue bonds or reveaue‘konds, and if . N
1 limited guarantecd revenue bonds or notes, a statement of the ;E
2 limitations on the guaranty; ‘
j {(1ii) The substantial form of the bond or note to be issued,

4 inciuding the substantial form of any coupon or autheatication

5 certificate;

&6 {iv) A schedule of stated principal maturity amounts and

7 dates, and interest payment dates, places of payment, sinking

8 Zfund provisions, and provisions for prior redemption, including

9 call dates and call prices; all of which shall conform with the

10 provisions of Article VI of this act;

11 {v} A statement of the manner in which the bonds or notes

12 are to be or have peen s0ld and if to be so0ld at public sale,

13 the matters reguired or permitted by Article VII of this act;

14€ (vi) A covenant creating the sinking fund required by .é;;

15 aArticle ¥ of this act and such accounts in the sinking fund as
16 nmay bé necessary or desirable;
17 (vii) A statement of any tax or taxes the payment ofluhich
18 is assumed by the local government unit in consideration of the
19 purchase of the bonds or notes; and |
20 (viii) The authorization to the proper officials of the
21 local government unit to coatract with a bank or bank and trust
22 company for its services as trustee, fiscal agent or sinkinag
23 £fund depositary, and paying agent, and to‘contract with such

¢ additional c¢o~paying agents as may be desired.
25 . {3) In-ihe‘case of lease rental debt the'authorizétion to
26 the proper officials of the local government unit to execute and
27 deliver a legse, as lessee, o0f the ptoject, and the.annual or
28 semi—annﬁai rentél to be paid the:gunder, and source or sources

29 of payment. .o .- , .
Pf uw .rg f-_-“‘?w"i ﬂ%@é@w&”{%\v



COMMEN by
3 CONTENTS OF ORDINANCE AUTHORIZII‘QE BONDS OR NOTES "

1f the decision is to evidence the debt by issuing bonds or notes of the local
goverament unit, the authorizing ordinance is to set forth additional matiers as
specified in this section, Article VI has certain provisions limiting the matters which
can be included or otherwise governing them, If the bonds are to be sold at public
sale, Article VII requires the adoption of an official notice of sale, and specifies
the required advertising. If bonds are sold by private sale(ora negotiated sale) the
first ordinance may also include the matters specified in Section 407 for the Award
ordinance so that only one ordinance need be adopted. The flow of funds for bonds
or notes may now be administered by a trustee for bondholders or a fiscal agent.
In any event there will be an independent sinking fund depositary with certain powers,
[See item 9 of this Section, Section 406 and Article X.)

Special and more limited provisions are required in the case of lease rental
debt. The fixed rentals should be set forth in dollar amounts, but contingent matters
may be set forth as a summary of the terms. The "sources of payment” means whether
tax moneys, revenues from the project or state subsidies. The term includes the
plural so that the usual “lease~back and guaranteed” sewer revenue issue may still -
be used. In such a case if revenues and subsidies are estimated to be enough, &
statement of the contingent obligation will comply with the statute.

In the case of electoral or nonelectoral debt any trust indenture must not
involve any deduction of essential governmental powers to an unconstitutional degree.
Delegation of ministerial duties, such as care and custody of funds and the making
of investments would, however, be unobjectionable if done pursuant to continuing
instructions. o -

g1o4 ’

30 Section 404. Covenant to Pay General Obligation or

1 Guaranteed Revenue Bonds or Notes.==The local government unit

2 shkall, in the ordinance authorizing the issue of general

3 obligation hoads or notes or guaranteed revenue bonds or notes,
§ covenant with the holders from time toléime of the bonds and

5 coupons outstanding pursuant to the ordinance, that the local

6 governaent unit shall include the amount of the debt service and
7 the anmounts payable in reépebt of its guaranty or guaranteed

8 revenue bonds for each fiscal year in which such sums are

9 payable in its budget for that year, shall appropriate such

10 amounts to the payment of such debt service, and shall duly and

11 punctually pay or cause to be paid the principal of every bond

12 and the interest thereon at the dates and places and ip the



13 manner stated in the bonds and the coupons thereto appertainiag,
14 according to the true intent and meaning thereof, and for such
15 budgeting, appropriatien and payﬁent, the local governaent unit

"7, shall pledge its full faith, credit and taxing puwer; but

17 nothiag in this covenant contained shall in any way oblige the
18 local goverament unit to make any payments on limited guaranteed
19 reveanue bonds beyond the stated terns of its guaranty, as set

20 <forth in the bonds. The covenant shall bhe specifically

21 enforceable.

COMMENT
4. COVENANT TO PAY GENERAL OBLIGATION OR GUARANTEED REVENUE BONDS

OR NOTES.

Prior to the 1968 amendments to the Constitution, a local government unit
issuing general obligation bonds was required in the final bond ordinance to levy

an annual tax in the amount of the annual debt service on all taxable real estate,

The tax was stated in a dollar amount and customarily thereafter forgotten except

s d figure to be appropriated each year out of general fund revenues for debt
service. Prominent scholars in the law of Municipal government, including former
Dean Jefferson B. Fordham of the University of Pennsylvania Law School have
reccommended that this requirement be eliminated. This Act eliminates the require-
ment of a tax levy, but includes in the required covenant an obligation to include
the amount of the debt service in each annual budget and to appropriate the amount
thereof into the sinking fund. The net result, i.e. giving the bondholder or note=~
holder a non-discretionary obligation to have a fixed annual sum paid into the
sinking fund is thus the same, and remedies of mandamus or injunctive enforcement
are the same. Thus the elimination of the annual tax does not weaken the bonds or
notes. The annual sum to which the remedy is to be addressed will still be stated
in the bond transcript as the award ordinance must set forth an annual schedule of
debt service or of fixed lease rental payments. (See Section 407). The effect of
the covernant, thus, is to state a bit more directly, the same effect achieved by the

565

so-called annual tax, The strength of the bond or note is increased by the covenant

to budget and appropriate, since local government budgets are to be adopted before
a fiscal year starts. Hence a failure to budget can give rise to an enforceable
remedy before the due date of the payment to the bondholders, and Article XII on
“2medies implgments the foregoing exphcxtly. Compare Act No. 58 of the Session
£ 1970, Section 8 (10) also. L

22 Section Qlt?sg additional-Provisions in Ordinance Authorizing
23 Issuance of Revenue or Guaranteed Revenue Bonds.-—In addition to
24 the provisions required or permitted by section 403, the

25 ordinance authorizing the issvance ¢i revenue bonds or

26 guaranteed reveanue bonds shall also contain;

B et




27
28

29

30

2

14
15
16
17
18
19
20
21

22

23

24

(1) Such covenants or provisions with respect to the 57
. _
collection, custody, investment and disbursement ©f rents,
revenues, rates and charges for the -use of the project as may be

desired;

{2) Such covenants as to the fixing and collection of reats, ¥
rates and charges for the use of the project, as'may be desiredys
and deencd necessary for the lawful security of the holders of
the bonds or notes, except that no such ¢ovenant, and wo
agrecuent witk the holders of bonds or notes shall reguire an
increase in such reats, rates, tolls and charges to a level
vhich, in the opinlon of the registered professional eagineer

advising the local government unit, will result in a decrease in

gross revenues over what would have been received at a somevhat

lower rate lgvel;

(3) Provisions creating a perfected security interest in the
renté, revenues, rates, tolls and charges for the security aﬁd
benefit 6f the holders of the notes, bonds and coupons;

{(4) ?:oviéions creating such neserve funds or accounts as
may ke deemed desirable for the further securitf of thé notes,
bonds and coupons and requiring the observance of such covenants
on the part of the local government uni£ as way be deeméd
necessagry or desirable for the protection of the holders of the
notes, bonds aand coupons or for the maintenance and preservation
of the groject: .

(5) The authorization to the proper officers of the local
governzent unit to execute and deliver any trﬁst indenture
containing such other, further and lawful provisions as may be.

desired.



S.

ADDITIONAL PROVISIONS IN ORDINANCE AUTHORIZING REVENUE OR GUARANTEED 22
RLVENUEL BONDS OR NOTES.

COMMENT

N

Where the financing is done on the credit of pledged revenues the basic

documants require additional provisions concerning the custody of funds, the

fixing of rates, tolls and charges and other matters. This Section authorizes the

© king of all such arrangements. For the protection of the public users of proje cts,
Lowever, each rate covenant must provide that no mandatory rate increases need be
made if the increase will result in a loss of gross revenues over what would have
haen received at a somewhat lower rate. i

25
26
27
28
29
30

15
16
17
18

19

. st
Section 406. Sinking Fund Depositary; Trustee for

Bondholders or Soteholders.--(a) Every local government unit

issuing bonds or notes shall appoint a ginking fund depoasitary
vhick shall alsc serve as paying agent for the bonds or nates.
7he sinking fund depositary may sServe as such for one or more

series of bonds or notes. Funds, vhich may include interest .
accrued and to accrue on lavful investments, in an amount
sufficient for the payment of the principal of and the interest
on the bonds or notes shall be deposited with the sinking fund
depositary not later than ten days prior to the date fixed fér '$Q,
the disbursement thereof, unless the ordxnance authorizing the
issuance of the bonds or notes shall require that such deposit
no made on an earlier date or on earlier dates, but no agreement
with the holder of bonds or notes shall £ix a later date. .

(b} Xf the ordinance authoriziang the issuance of the bonds
or notes provides for a fiscal agent, or authorizes the
execution of a trust indenture appointing a trustee, the fisgal
agent oxr trustee shall also be the sinking fund depositary.

{<) If the ilocal government unit shall fail or refuse to
make any required deposit in the siﬁking fund, the sinking fund
depositary,-the fiscal agent, or the trustee, as the case nay

be, say, and upon request of the holders of tventy-five per ceat

o

in principal amount of the outstanding motes and ponds and upoa
being indemnified against cost and expense, shall exercise any

remedy, provided in this act or at law or in equity, for the

epap iak
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20 equal and ratable benefit of the holders of the outstanding

-

21 notes, bonds and coupons, and shall disburse all funds so

N
v

22 collected equally and ratably to the holders of the notes, bonds
23 and coupons as provided in the ordinance autborizing the bonds,

24 subject to any limitations contained in Article XII of this act,.

COMMENT
6. SINKING FUND DEPOSITORY: TRUSTEE FOR BONDHOLDERS OR NOTEHOLDERS.

\

A naw requirement in this Act is the appointment of a Pennsylvania bank
or bank and trust company as sinking fund depositary and paying agent for bonds
or notes., Subject to overriding rules as to conflict of interest one institution may
serve for several series of bonds or notes. A fiscal agent or trustee for bond-
holders, of appointed, automatically become the sinking fund depositary.

To give the sinking fund depositary time to initiate one or more available
remedial proceedings, moneys 1o be paid to the bondholders or noteholders must be
made available to the sinking fund depositary ten {(10) days before the date for
disbursement to the bondholders or noteholders. The agreement with the bondholders
or notegholders may specify a longer advance deposit; but may not shorten the 10 day
period. Subsection {c} gives the sinking fund depositary or other fiduciary standing
to take remedial action on behalf of all the bondholders or noteholders as the case
may be, subject %o the rules of Article XII.

10
25 Section 40;. Award of Bonds or Notes.--When an acceptable

26 proposal for the purchase of the bonds or notes, or any parcel
27 thefeof offered separately, has been received and is in
28 conformity with the terms of the official invitation for
29 proposals or is an acceptable proposal at negotiated sale, and

30 is in compliance with the provisions of this act, it may be
1 accepted by ordinance which shall also £ix any details of the

sgries of bonds or notes being sold not fixed by the prior
ordinance,‘and avard the bonds or notes, or such of them as have
been sold, to specified purchasers at prices épecified in such
ordinance. Such provisions may be included in the ordinance
adopted pursuant to section 503 in the case of a negotiated
salc. Notwithstanding ahy othor provision of this act or of aay

other lav, as between the local govermment unit and the



9 purchasers, an awarding ordinance shall be effective upon its
10 enactoent by the governlng hody. The advertisemeant thereof prior
11 to enactment shall be sufficient if it describes the items to he

12 completed from the proposal.

7. AWARD OF BONDS. COMMLNT

The Saction providos that proposals for the purchase of bonds or notes
o accepted by ordinance. Normally the same ordinance will also specify
crest atcs for cach maturity. Since investment bankers normally resell
bonds or nates prompiiy after purchase to avoid loss due to market fluctuations,

section providoes that the acceptance of a proposal to purchase bonds or

notes, if otherwise properly cnactaed, shall be effective upon final adoption
rathor than aftor the required advertising and posting. This cffectiveness is only
as botwoon the local government unit and the investment bankers, Also the ‘
ordinance must be otherwise proper that is, in the case of public bidding, the
accopted bid must in fact be the highest and best bid, and pre-adoption advertising
must also have been proper. The section makes the pre-adoption advertising -
proper notwithstanding the absence of interest raies and the schedule of annual -
debt service, if the advertisement states that these items will be filled in from the
accepted bid, ?30‘3

13 Section 4#08. Bond Anticipatiqn Nqtes.=--{a) 1If deemed

14 desirable, the goverhing body may evidence all or part of any

1 ! electoral or.pnonelectoral debt by the issue of a séries of bond
16 anticipation notes. Such notes shall be payable by exchaange fbr,
17 or out of the proceeds of, the sale of a designated series of
18 bonds referred to in the bond anticipation notes. The refereace
19 to the bonds shail specify a ma#imum rate of interest to be

20 borne by the series of bonds and provide that the series shall
21 be offered for sale but if no proposaks shall be received, the
22 sole remedy of the holders of the bond anticipation notes shall
23 be either to accept the bonds at the specified paximug interest
24 rate, or to extend the maturity of the bogd anticipation notes
2¢ for one or nmore specified additional periods of not less than
26 six months each during which additioral offers of the bonds may
27 be nade,

28 (b) Bond anticipation notes may be authorized, issued and

2% sold in the sane manner as the bonds in anticipation whereof the

30 notes are being issued and principal amounts thereof shall be



1

2

-

8.

retired in accordance with the specified stated maturity dates
of the suid bonds.

COMMENT

BOND ANTICIPATION NOTES.

Tho Secnon grants specific authority for interim financing by a series of

notes issucd in anticipation of, and payable out of the proceeds of an ;dennfxed
series of bonds, or by exchange for bonds.

BQioq Scction 409.  Borrowing by Notes.—- (a2} Even though no bond

14
15
16
17
18
19
20
21
22
23
24

issuc has been previously authorized, a local governuent unit,
by ordinance of its governiag body, may borrow money on notes

for all or any part of the cost of a project other than one

~ipvolving Funding debt. The debt incurred shall be evidenced by

general obligation notes, guaranteed revenue notes or revenue
Lotes, as the case #fay be, and shall be subjec£ to the
linitations and restrictions provided in Article II of this act.
4ll general obligation notes or guaranteed revenue notes shall
contain the covenant required by section 404 of this act. |

(b) Such notes shall be stated to mature in five years or
less froa the date of issue and, unless previously refunded by
subsequently authorized bonds, not less than seventeea axd
one-half per cent ia principai anount of the series shall be
repaid on orfbefdtelﬁhe:éna.of:thé first yéai; an aaditional
nineteen per cent on or before the end of the second year; an
additicnal tventy per cent on or before the end of the third
year; an additional twenty-one per cent on or before the enélof‘
the fourth year; and the balance on or before the end of the
fifth year. |

.(c) Suck notes may be issued and sold as provided in Article

VII ¢of this act. )

El



25 {d) Prior to any delivery of notes to a lender the local 62

26 government shall file a debt statement and a transcript of the
27 proceedings with the departumeni, ian accordance with sections 410
26 and 411 of this act and Ro notes shall be delivered to a lender
until the department shall have issued its approval, or its

30 approval shall be deemed to have been given pursuant to section
1 806 of this act.

2 (¢) Notes may be excluded from nqnelectorai debt as
3 subsidized debt or self-liquidating debt in the manmer provided

4 in Article II.

COMMENT
9. BORROWING BY NOTES, )

This Section carries forward the former provisions of the Municipal Borrowing
Law permitting temporary borrowing without bonds. Formerly one-fifth of the amount
horrowed had to be repaid each year, i.e. the "equal annual maturities plan” was
rmandated. The section now provides for a quasi~level annual debt service plan by
specifying a separate percentage of the principal to be stated to mature each year,
T‘*\L}zs a series of $1,000,000 6% notes could be stated to mature as follows:

Year Percent Principal - Interest Total
1 17 1/2 175,000 ‘ 60,000 $ 235,000
2 19% 190,000 ‘ 49,500 239,500
3 20% 200,000 . 38,100 238,100
4 21% 210,000 26,100 236,100
5 22 1/2 225,000 13,500 ' 238,500

Where borrowing on notes is made for less than 5 years, the section by
using the wording "not less than® permits, a balloon payment in the last year. For
example, if the borrowing were for three years, the final maturing amount would be
83 1/2 % of the debt, Except for the purchase of equipment with a § year life or
less, most borrowing on notes is done in anticipation of a larger issue to come
within a year or so. Hence the balloon payment is not dangerous. Another safety
valve is in the very flexible refunding provisions of Article XI.which would permit
-a refunding of the balloon.
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Section 410. Debt Statement.=~-(a) Before deliveripg any
bonds or notes, or executing a leage evidencing the acgqisition
of a capital asset, the officer od officers authorized by

ordinance of the local government unit shall prepare and verify

under oath or affirmation a decbt statemeant as of a date not more

[~ . -

than sixty days hefore the filing with the department showing:

N

ocin



'S

11 (1) The gross indebtedness of the local government uait; 63
12 {2) By items, the credits and exclusions from such gzoss'

13 indebtedness permitted by this act;

14 {3} The remaining net electoral debt, net nonelectoral debt

15 and net lcaso rental debt of the local government umit totaled

16 scpara%ely;

17 {4) The aggregate principal amount of the bonds or notes

18 being issued or to be supported by a lease;

19 (35} The amount thereof constituting nev net nonelectoral

20 debt or nev pnet lease rental debt; -~

21 {6) The aégregate net nonelectoral debt and the net

22 - nonelectoral debt dnd net:lease rental debt combined, stated

23 separately, to be outstand;ng aﬁﬁer settlepent for the issue;

24 (7} The borrowving base of the local government usit as showvn
25 by an appended borrowing base certificate;

26 (8) The nonelectoral debt limit and the limit for

27 nonelectoral plus lease rental debt computed as provided in

28 section 202 of this act.

29 (b} Within niznety days after the effective dagé'pf this act,

» 30 ‘evex;y local government sShall prepare and file wvith the

1 department and in the proper office for the recording of deeds,

4 an initial debt statement as of January 1, 1972.

10. DLB3T STATEMINT - COMMENT

The two instruments which control the amount of non-electoral debt that
¢an be incurred are the Borrowing Base Certificate issued pursuant to Section
209, and the Debt Statement issued pursuant to this section. The Debt Statement here
provided for shows whether the series proposed to be issued fits within the limits
established by Section 202, A debt Statement must be filed with respect to any
series of bonds or notes evidencing clectoral debt as well as non-electoral debt
for one penalty for the issue of too much non-electoral debt is the inability to
issue anv debt, except, of course, a fully self-sustaining revenue debt. A Debt
Statement must also be filed with respect to lease rental debt prior to becoming

bound on the lease. - The statement should show any outstanding tax anticipation
notes with credit for the pledged taxes,



ha Debt Statement with cach new issue becomes a part of the proceedings

The
which bocame of record in the office for the recording of debts.
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Section 411. Submission to Department.-—{a} Before

daelivering any bonds or notes the local ¢goveranzent unit shall

) apply for the approval of the dcpartment. The application, in

such fora as the department shall prescribe shall be accompanied
by a transcript of the procgedings consisting of certified
copies of any of the following which are applicable:

(1) The ordinance calling the election in the case of
electoral Jdebt with proois of all proper advertisements;

{(2) The return of election;

{3) The ordinance autho%izing the bonds or notes and
prescribing the manner of sale with proois of proper
publiéation;

{4} The wfitten recomnendation for private saie of the
financial advisor if one was appointed and the bonds or notes
vere sold at private sale; o

{5) The accepted proposdl for the puréhase of the bhoands or
notes; ‘

{6) The ordinance ayarding.the bonds or notes with proofs of
proper publication;

{7) The debt siatement prepared pursuant to section 4103 .

{8) Such certificates and proofs as may be necessary for the
exclusion of aay portion of the series proposed to be deiivered
as self-liquidating debt or subsidized debt.

(b} Before becoming bound on any lease evidencing the
acquisition of a capital asset, a local gdveﬁnment unit shall
apply for and receive the approval of the department. The
épplieation, in such form as the department shall p{gscribe.

shall be accompanied by certified copies of the followings:
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1 (1} The ordinance authorizing the execution of the lease;

2 and

3 (2} The debt statement prepared pursuant to section 410.

4 No lease executed and delivered prior to the approval or the

U

presumed approval pursuant to section 806 of the department

skall be valid or obligatory. Except for the limitations

[}

specifically herein iwmposed upon local government units with

7

8 respect to lease rental debt, this act shall have no application
9 to the authorization, issue or sale of its obligations Ey any

0

1 authority or nonprofit organization nganized or existing under
11 any law of this Commonwealth, ‘ |

12 - (¢) The application may be made in as many counterparts ;ss
13 desired. The depa‘z:t.ment,‘ if it approves the application, shall
14 return all such countexparts save one with its certificate of

15 approval appended to each.

' COMMENT
il. SUBMISSION TO DEPARTMENT *

Central to the finality given to approved bond or note proceedings under
Article VIII is the submission to the Department in & convenient number of counter-
parts of a bond transcript or application for approval of a lease evidencing the
acquisition of a capital asset,

Subsection (b) makes it clear that the provisions of this Act do not govern

‘authority financing only such actions as the local government unit may take in

connection therewith, Itis similar to the present procedure required of school
districts by the Department of Education in connection with authority financing.

16 Sectiong&z‘i}: Agreements with Bondholders' or

17 Notehoiders.--Except as otherwise specified in this act, a lccal
18 governuent uanit has the authority to entex ipto and perform

19 contracts with the holders of its bonds or notes binding upon

20 +the original purchasers and their respective transferees placing
21 greater reasonable and lawful restrictions on the local

22 government unit or on the action of individual holders of bonds

23 or notes than are provided im this act, but no such agreement
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24 shall be binding upog a remote holder of a bond or note unless

25 the substance of such agreement is set forth in the text of the
26 boad or note, or set forth in a bond resolution or indenture of
27 +rust kept availahle in one or more designated public ofiices to
28  which a reference is conspicuously made in the text of the bend

29 or note. ' .

_ COMMENT
12. AGREEMENTS WITH BONDHOLDERS,

The saction authorizes agreements of two types:

{1} Agreements‘ restricting subsequent action of the local government unit
in the interest of greater security for the holders of the bonds or notes; and

{2} Agreements restricting the action of individual bondholders or noteholders
in the interest of providing for group action through a trustee, fiscal
agent or sinking fund depositary in the interests of all.

Both types of restrictions must be reasonable in the light of the interest to
be served. Remote purchasers of bonds or notes must be put on notice of the
restrictions applicable to them by having the restrictions set forth in the instrument
. ytake orbya "conspicuous® reference to a trust indenture Or other instrument
in which such restrictions are set forth. The word “conspicuous” is used in the
sense in which it is defined in the Uniform Commercial Code, and "reference”
imports a meaningful indication of where in & documant as complicated as a trust
indenture the restrictions can be found.

2113 :

30 section 413. Lost, Stolea, Destroyed or Mutilated Bonds or

1 XNotes.——ILEf any teuporary oL definitive bond or note issued under

2 this act shall becone mutilated or be destroyed, stolen or lo_st,

L

the local government unit shall execute and any sinking fund
depositary, fiscal agent oF trustee for bondholders shall, if

reguired, authenticate and deliver a new boad or note, with

o n &

appropriate coupolds attached in the case of a Sorid or note in

' igoupon fork, of like series and principal amount as the bond er
8 note and attached coupons, if any, so mutilatéd, destroyed,

9 st.olen or lost, upon surrender and cancellation of such

16 mutilated bond or note and attached coupons, if any, or in lieu



11' of and in substitution for the bond or note and coupoﬁs, if any,
12' destroyed, stolen or lost, upon filing with the local governuent t7
13 unit, or if so provided in the bond ordinance, with the sinking
14 fund depositary, fiscal agent or trustee, evidence satisfactory
16 to it, that such bond or note and attached coupons, if any, have
16 been destroyed, stolen or lost and proof of ownership thereof

17 and upon furnishing of satisfactory indemaity and complying with
18 such other reasonable regulations as the local goverasent unit
19 shall prescribe, and paying any reasomnable expenses,'including
20 counsel fees, as the logal governaseént unit or the sinking fund
21 depositary, fiscal agent or trustee may incur. Mutilated bonds
22 {o: notes and appurtenant coupons, if any, surrendered shall be
23 cancelled. The nev bonds or notes and coupons; if any, sd'issued
24 shall be independent obligations and all lipitations and debt

25 linits shall be deened ihcﬁeasea to the extent necessary to

26 validate such new bonds or notes ané amy appurtenant coupons.

COMMENT .
13. LOST, STOLEN, DESTROYED, OR MUTILATED BONDS OR NOTES.

The Section contains standard provisions for the replacement of bonds or
notes which are lost, stolen, destroyed or mutilated. The issue of the new
security will not ordinarily increase the outstanding debt of the local government
unit since the indemnity received will become an offsetting asset. In the case
of a mutilated bond, its surrender will preclude duplication except in the rare
case of two presentations of parts of the same bond. Lost, stolen or allegedly
dasiroyed bonds can show up in the hands of a bonafide purchaser without notice,
especially in the case of coupon bonds., Here the person claiming to have lost it
or that it was stolen from him must prove the lack of bonafides of the claimmant
or the indemnity will b e called upon to make the local government unit whole.,
Ordinarily the indemnity will be a surety company bond in an amount equal to the
face amount of the bond plus interest to the stated maturity date plus an allowance
for counsel fees and costs of suit. '

With this section in the statute it will not be nece ssary to repeat the full
text in bond ordinances. '

27 QHL} Section 414. Evidence of Signatures of Holders of Bonds or
28 1‘Notes and of Ownership of Bonds or Notes.—--Any request, consent
29 or other instrument which may be required or permitted to be

30 executed by the holders of bonds or notes may be in one or gore
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instrunents of similar tenor, and shall be signed or exccuted by
such holders in person or by their attorneys appointed in
vriting. Proof of (i) the execution of any such instrusent, OF

of an instrument appointiog any such attorney, or (ii} the

! holéing by ‘any person of bonds or notes Or COUPOLS appertainiag

thereto, shall be sufficient for the. purposes of this act and
any proceeding thereunder if made in the following manners

(1) The certificate shall state that the person or persous
signing such instrument vere kaowa to be such persons by the
individual certifying and that such person OX pelsSons
acknowladged the execution of the iastrument as his or their
act. The authority of an attorney or agent may be proven by iike
statement of the principal acknowledged in a like manner, but a
cer:ificaﬁe as to authority shall not be necessary if an
instrusent is executed on behalf of a corporate‘holdex of bonds,
notes or coupons by a person purporting to be the president or a
vice~president of such corporatioa with the corporate seal
affixed and attested by a person purporting to be its secretary
or an assistant secretary.

The fact and date of the execution by the holder of any
bond, note or coupon, OF £he attorney thereof, of agy-instxument
nay beé proved by the certificate, which, excep£ as hereinafter
provided, need not be acknovledged or verified of:

(L) ah officer of any bank or bank and trust company which
is in Pennsylvaﬂia, or vhich has a .correspondent im ?enﬁsylvaqia
certifying to the autheaticity of its certificate;

(ii) an authorized signer for any brokexr or dealer in
securities doing business in Pennsylvania, or having a
correspondent in Pennsylvania ce:tifying‘to the autheaticity of

. , " ,

its certificate;
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{(1ii) any notary public or other officer authorized to take
acknowledgments of deeds to be recorded in the state in Which he
purports to act;

{iv) any other witness to such execution, whose certificate,
however, must be verified before a notary public or other
officer authorized to take ackaoowledgmentz of deeds in the state
in which he purports to act.

{2} The ownership of fully registered bonds or notes or of
notes iséued payable to the order of a named person, or boads or

notes registered as to principal, and the amount, number and

. date of bolding the same shall be proved by the registry records

maintained for the series in question.

{3) The amount of bonds or notes transferable by delivery
beld by any person executing any instrument as the holder of a
bond note or coupon, the nunber thereof and the date of holding
such bond, note or coupon may be proved by a like certificate of
any person mentioned in subclauses (i) or (ii) of clause (i} of
this section 414, stating that such holder exhibited to the'
person executihg the certificate, or had on &eposit with hiw the
bonds or notes described in the cer'tificate. For purposes of
action to be taken by the holders*pf‘honds, notes Or COUpPOLS,
the holder shall be déeme& to continue as such if he acts as
such, for a period of nine months after the date of the proof of
helding. CQntinned ownership after such period shall‘réguire a
new certificate'or‘shall-be taken as coatinuing if tﬁe_original
certificate contains a statement that the bonds, notes or
coupons are on deposit with the signer and an undertaking not to
release the same, and not to attorn to any newv owner, unless the

certificate is presented to such denosztary.

w

(4) Any reguest, coasent or vota of the owner of any hond,
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1 note, or coupona shall bind all future holders thereof if a
2 gpotation oI such action is placed on the bond, note or coupon,
3 and also even if not so noted, if notice thereof is given once
; by publication in a newspaper of general circulation ia the
5 county in which the local goverament unit is located, and in a
6 dJournal of general circulation among dealers ia investment
7  securities. |
8 (5) In cases of disputed cunefship, and in other cases, in
9 its discrétion, a court, allocal governsent uait, or a trustee
0 or fiscal or paying agent, may require further oI other proof in

11 casés where it deems the same desirable.

14. EVIDENCE OF SIGNATURES OPCIQ%EBEES AND OF OWNERSHIP OF BONDS OR NOTES.

Both under this Act and under the provisions of many revenue or guaranteed
revenue bond ordinances a vote of the holders, or evidence of consent by holders
'y be required or desired. The Section sets forth an approved form of determining
whether such action or such consent has, in fact, been given, in language
customary in many t;;ust indentures. '

12 Section 41?; Ordinances Are Contracts with Holders of Bond
13 or Notes.~—Except as otherwise provided iﬁ any ordinance

14 authorizing or awarding bonds or notes, the teras the:éof and of
15 <this Act as in effect when such bonds or notes wefe authorized
16 shall constitute a contract between the local government unit

17 and the holders from time to tinme of such bonds and notes

18 subject to modificaticn by the vote of a majority of the

19 holders. |

COMMENT ' :
15. ORDINANCES ARE CONTRAGTS WITH HOLDERS OF BONDS OR NOTES.

~ Making the bond ordinances contracts with the holders of bonds or notes
gives the holders the protection of the obligation of contracts clause of the federal
constitution, and precludes unilateral governmental action altering the terms of the
contract. The contract is, however, a group contract so far as the holders are
concerned, and a vote of the group, customarily set at 66 2/3%, is sufficient to
effect a modification. Some issuers have experienced difficulty in obtaining the
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regquisite two-thirds vote. In the intercst of flexibility the statute permits a

majority vote subject to initial agreement on a higher percentage. Similarly, 71
ceriain elements of the contract, amount of principal, rate of interest and the

percentage vote are excluded from the right to amend by less than a unanimous

vote, The act leaves these items to the agreement of the parties. Often these will

be terms which the financial advisor will recommend for adoption prior to a public

sale, or bond counsel will draft in accordance with the prevailing customs of the market,



ARTICLE V¥

Tax Anticipation Notes and Funding Debt

COMMENT

1n Goneral Article V covers two somewhat diverse special forms of
horrowing, Tax anticipation notes are, in cffect, only an acceleration of the
cceipt of taxes., The interest paid is the cost of receiving now taxes due at
star dates. The holders of the tax anticipation notes become the equitable
of the futura taxes as collected. The advance is made and repaid in the

car and is subject to a limit of 85% of the taxes certified as still to be

'

—
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collaciad. No filing with the Department is necessary, but a public record of the
proceadings must be made. Funding Debt is the opposite side of the coin, so to

-

speak. This involves borrowing from future years to pay valid obligations which,
by reason of unforseeable circumstances, are not covered by the taxes and
other revenues still to be received unless local municipal services are reduced
o the point of endangering public health or safety. Departmental approval is

all that is required in the case of construction overruns or extraordinary judge-
ments as for tort claims. Court approval is required in other cases.

22 Sectiongéii. Pover to Issue Tax Anticipation Notes.--A local
23 ‘governaent unit shall have pover and authority, by ordinance of
24 its governing body, to borrow moaey fron time to tine in any
25 inscal vear in anticipation of the receipt of curreat taxes and
26 current revenues, to evidence the indebtedness by notes,

27 denominated tax anticipation notes, and to authq:ize, issue and
28 sell such tax anticipatioa notes in the zanner, and subject to

29 +the lipitations provided therefor in this axrticle. L}mitations

30 imposed by this act on the incd:riig of nonelectoral debt shall
1 not apply to the indebtedness evidenced by tax anticipation

2 notaes.
COMMENT
1. POWER TO ISSUE TAX ANTICIPATION NOTES.

Although called tax anticipation notes, the power and authority given in-
cludes the borrowing in anticipation of the receipt of other current revenues. Thus
a School District can anticipate state reimbursements by the issue of tax antici-
pation notes, as well as its purely tax revenues. The power to issue is made sub~
ject to the limitations and provisions of Article V and it is expressly stated that tax
anticipation notes are not subject to the debt limitations imposed on non-electoral
debt by Article II of the Act. The theory is that, since the proceeds of the tax
anticipation notes are substituted for the tax revenues, there 1s no real debt created.

[
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3 Soction 502. Limitation on Amount of Tax Anticipation

4 YNotes.=-=-No local governument unit shall authorlze or issue tax

5 anticipacion notes in any one fiscal year in an anmount exceeding
6 elghty-Zive per cent of the sum of the taxes levied for the

7 <¢urzent fiscal year and the revenue for such year, not yet

8 received, which are certified, pursuant to section 506, as

9 remaining to be collected or received in such fiscal year £fron
10 and after the date of the tax anticipation notes. Tie

11 certificate shall be as of a déte not more than thirty days

12 prior to the date of the vote on the ordinan&e authoriziang the

13 issue and salie of the tax anticipation notes.

COMMENT
2. LINITATIONS ON AMOUNT OF TAX ANTICIPATION NOTES,

" The limitation is 85% of the taxes and current revenues still to be received
in the fiscal year or a “coverage” factor of 117 1/2% to allow for errors of estima-
tion of future receipts. The term “"remaining to be collected or received in such
year" refers to the amount remaining to be collected or received as of the date of the
date of the notes, not as of the date of the certificate referred to. The certificate,
however, must be of a date not more than thirty days prior to the date of the vote on
the ordinance authorizing the issue and sale of the notes. When sold at public
sdle, the certificate will be further in advance of the date of the notes, than when
sold at private sale where the authorizing ordinance can be adopted on the same day
that the bid is received. A certificate should estimate future receipts on a8 monthly
basis, and a corresponding monthly datmg of the notes will show the compliance with
this Act.

Prior law had, in some instances, no specific limits. Some limitation seems
necessary to prevent deficit financing. With proper money management, and with
- allowance for some earnings on the proceeds of the notes held pending expendxture.
most borrowing should be less than the limit.

14 Section\%ﬁ?% Limitation on Stated Baturity Date of Tax

15 Anticipation Notes; Time of Payuent of Inte:est.-~uo tax

16 anuxcxpatlon Botes shall be stated to mature beyond the last day
17 of the fiscal year in which such tax anticipation notes are

18 issued. Interest on tax anticipation notes from the date thereof
19 shall be payable at the maturity of such notes or'pafable-in

20 installments at such earl;.er dates and at such anpudl rate oz:

21 rates as the governing body of the 1ocal goverament unit nay

»

22 GQeternine.



COMMENT
3. LIMITATION ON STATLD MATURITY DATE OF TAX ANTICIPATION NOTES: TIME
OF PAYMENT OF INTERLST.

Since Lax anticipation notes are a mere acceleration of current receipts,
sha statod maturity date must be within the same fiscal yecar., Going beyond the
fiscal year, in cffect, permits unbalanced budgets. The subjcct of borrowing

Tno time of paymdnt of interest on tax anticipation notes is made extremely flex-
ible as many borrowings, in the case of smaller units of local government will be
from local banks and time of payment of interest can be tailored to the needs and

dasiras of the parties.
812 |
23 section 504. Other Terns of Tax Anticipation Kotes.-~Tax
24 anticipation notes shall be issued in such denominations, shall
. 2% be subject to such rights of prior redenption, shall have such
26 privileges of interchange and registration, shall be dated,

27 shall be stated to mature (subject to the provisions of section

28 503) on such dates and in such amounts, shall be in registered

29 or pearer form with or without coupons, shall be payable in such

3% coin Or currcency as at the piace and at the time of payment

1 shall be legal tender for the payument of public'and-pfivate
debts, and Shall be payable at such place or places, one of

which shall be within the commonwealth of pennsylvania as the

[TV

4 governing body of the issuing local governoent unit may
5 determine by ordinance.

COMMENT
4. OTHER TERMS OF TAX ANTICIPATION NOTES,

The section gives the greatest flexibility to the structuring of the terms of
tax anticipation notes. The only limitation is that the notes must be payable in

such coin or currency as may be legal tender at the place and time

she time of payment. This eliminates vgold coin" clauses of repayment of principai

in an amount set by some index believed to measure inflation. Due to the short
t T of the tax anticipation notes {less than twelve months) such provision is not
beiieved to be unduly gestrictive.

: l

6 Section 505. Security for Tax Anticipation Notes; Sinking

Fund.~—all tax antici_.pa_tion notes shall be secured by the pledge

7
g8 of, and a f_ix:st lien and charge on, the taxes and revenues of
9

the local governament unit to be received betveen the first day

sure an unbalanced budget is covered in the scctions relating to funding debt.
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©If the month next following the date of the delivery of such tax
anticipation notes to the purchasers thereof and the last stated
maturity date of such notes. Such pledge, lien and charge shall
be fully perfected as against the local gbvernment unit; all
creditors thereof, and all third parties im accordance with the
terms of such ordinance from andé after the filing thereof in the
office for the recording of deeds in and for the county in which
such local government unit is located notwithstanding the
provisiohs of any other law. Unless othervise provided in the
tax anticipation notes, eighty-five per cent or such lesser
percentage of anticipated revenues as was borrowed of all moneys

cqllecied after such first day of the month shall be paid into a

separate sinking fund for the tax anticipation notes to be held

bj a bank or bank and trust company as sinking fund depositary,
until the amount held in the sinking fund including interest to
be earned thereon shall egual the principal of‘and the interest
to be paid upon the outstanding tax anticipation notes. The
terms ol the tax anticipation notes may prdvide for the pa;ment
of specific suas ingo the separate sinking fund for the tax
anticipation notes on specified dates in amounts sufficient to
provide moneys for the payment of the principal of and the
integest onﬁSﬁch:ﬁéx antiéipation notes as the same shall fall
due; but no such specified paymeat shall be in an amount larger

than eighty-five per cent of the taxes estimated to be collected

in such fiscal year on and after the date for such payment. Such

_spec1¢1ed amounts shall on such dates ke paid into the sepa:ate

sinking fund by the treasurer of the local government unxt. In
default of such payment, all tax moneys and revenue thereafter
Teceived by the local goveranwent unit shall be paid.into such
Separate sinking fund, uatil such sum shall have been paid in

full. Such obligation shall be specifically eaforceable by the
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11 sinking fund depesitary for the benefit of the holders of the

7€

12 tax apticipation notes.

COMMENT
§. SECURITY FOR TAX ANTICIPATION NOTES: SINKING FUND,

The notes, by the terms of the statute are secured by a pledge of and lien
voan the rovenues o ve received between the first day of the calendar month next
:..lowing the datc of the delivery of the notes and the last stated maturity date
shereof. The statute makes the lien and pledge a perfected security interest {to
use Uniform Commercial Code Terminology) and no filing is required. The publicity
and public filing of the authorizing and creating ordinance satisfy all requirements
of notoriety for perfection. Any filing under the Uniform Commercial Code would be

unnecessary duplication.

The section contemplates that the creating ordinance will establish a
schedule of sinking fund payments to @ skinking fund depositary (See Article X) for
the benefit of the notes, Payments can be tailored to expected future receipts, so
long as the payments do not reduce the 117 1/2 % coverage contemplated by the
terms of Section 502. Most local government units will not borrow the full amount
permitted by Section 502, so that considerable flexibility in the scheduling of
sinking fund payments will be permitted.

Should no fixed schedule of payments into the sinking fund be established,

85% of receipts or whatever percentage was borrowed, if less, shall automatically
into the sinking fund until the deposits, and the interest thereon shall equal the

lounts to be paid out to satisfy the notes. 1f a separate sinking fund is established,
but default is made in &8 payment to such fund then 100% of receipts must go into the
sinking fund until its requirements are met, and this obligation is made specifically
enforceable by the sinking fund depositary acting for the holders of the notes., Noth~-
ing in this Act precludes the bank making all or any part of a tax anticipation ad-
varce to a local government unit from being itself designated as the sinking fund
depositary. '

A usual provision permitting tax anticipation notes not paid in the year
iqe debt was incurred to be paid in the following year is omitted, The escape vaive

is in funding debt. gjo4 .
13 Section 506. Certification as to Taxes and Revenues to be

14 Collected.-=Prior to ea#h issuance of tax anticipation notes,
15 the officers of the local go#grnment unit shall make a careful
16 owonthly éstimate of the monefs to be received in each remaianing
1 . months of the fiscal year from taxes then levied and assessed
18 and reveanues including subsidies or reimbursenents to be

19 received. such estimate shall take due account of the past and
20 aanticipated collectien experience of the local governmmeat unit'
21 and of current econoaic conditions. Thé estizate shall be

22 certified by such officers and their written certificate dated

.
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23 as of a date not more than thirty' days prior to the date of the

24 notes shall be filed of record with the proceedings authorizing
( +25 the tax anticipation nbtes in the office for the recording of

26 deeds in and for the county in which such local government is

27 located.

COMMENT
CLRTITICATION AS TO TAXES AND REVENUES TO BE COLLECTED.

<y

To provide neceded certainty the limitation on the amount of notes that can
be issuecd is tied to an amount established by a certificate. (Penalties are provided
in Articie XIII for false certificates). The certificate is to estimate receipts by
calendar months until the end of the fiscal year, and is to be made in the light of
known economic conditions. Thus a rate of collections realized in'a prior year of
high economc activity must be adjusted downwards in & period of rescession,

'l‘he esnmate becor?gs a public record, available for -inspection in the future.

g.l.;‘.,.zg lSect:x.on 507. sale of Tax Anticipation Notes.-=Tax
29 anticipation notes may be sold at public or private sale as the

30 governing body of the local goveranment unit may determine. Any

1 public sale shall be advertiscd and conducted in the manner and

Pas

subject to the conditions provided for a public sale of bonds in

w n

Article VII of this act, except as modified by Article V. The
4L governing body of the local government unit shall award the
n‘otés by ordinance to specified purchasers at a specified price,

6 not less than the principal amount thereof.
COMMENT
7. SALE OF TAX ANTICIPATION NOTES.

A separate provision concerning the sale of tax anticipation notes is inc¢luded.
The short term of such borrowing and the known interest of local banks gives a
greater justification for a private sale,  Equally since most institutions making a
direct purchase from a local government unit purchase for their own account (except
perhaps, in the case of large cities) the need for permitting a discount sale
disappears. A financial advisor is not required even if the issue
exceeds $1,000,000. See Section 106. ,
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7 Section 508, Condition Precedent to Validity of Tax

3 Aaticipation Notes.--No tax anticipation note shall be valid or
9 obligatery in the hands of an original purchaser thereof until

0 certified copies of the authorizing and awarding ordinances, due

1 "\?roofs of publication, the certificate as to the taxes and

.

revenues remaining to be collected, and a true copy of the

3 accepted proposal for the purchase of the tax aaticipation notes

4T

shall have been filed for record in the office for the recording

5 of deeds in and for the county in which the local goverameat

(%33

unit is located and with the department. No approvai of the
7 department shall be required in the case of tax anticipation
8§ notes. ‘ |

' COMMENT
8, CONDITION PRECEDENT TO VALIDITY OF TAX ANTICIPATION NOTES.

The Section requires that a public filing of the proceedings be made, consisting of:

{a} All ordinances adopted in connection therewith;
; {(5) The Section 506 certificate as to taxes and revenues to be collected; and

{c) A true copy of the accepted proposal.

Since the proceeds of the tax anticipation notes take the place pro~tanto of
the taxes and revenues to be collected, and in view of the current nature of the
liability incurred no requirement of filing with or securing the approval of the
Department of Community Affairs is imposed, but, under Section 802, the financing
will be reported for statistical purposes in the annual debt statement.

9 gi’.}ﬂ Section 509. Unfunded Debt.--Unfunded debt shall mean
0 obligations of the same oxr a prior year properly contracted for
.1 current expenses (incluyding tax anticipatioi; notes) due and

ovwing, which the taxes and other reveaues repaining to be

w w

collected in the fiscal year and funds on hand vwill not be
sufficient to pay without a curtailment of municipal services to
én extent eddangering the health or safety of the public er
proéer education of school children, and the local goverament

unit either may not legally levy a sufficient tax for the

PN T - T S

valance of the fiscal year, or a sufficient tax, if legally

9 leviable, would be seriously regressive and not in the public

. -

!0 interest.

P
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COMMENT
8. UNFUNDED DIBT.

At times the best estimates go awry, and a local government unit may find
itself with obligations exceeding the revenues it will receive, even though it
started the fiscal year with a balanced budget. This section defines such debt
sometimes in the past called "floating debt" and also states certain limitations
whick must be satisfied before such obligations can be funded by borrowings.
These are:

(1} The obligation must have been prdperly incurred.

(2) At the time of borrowing the obligation must be due and owing.

(3) The local government unit cannot reduce future expenditures within the
year without endangering health or safety or, in the case of school
districts, the proper education of school children.

{4) Additional revenues may not legally be obtained through taxation, or any
tax leviable for the balance of the fiscal year would have to be so high
as to cause more economic harm than an emergency borrowing.

These factors must be established to the satisfaction of the Department in
the case of exira costs of capital assets or the payment of unanticipated judgements,
and to the satisfaction of the Commonwealth Court in all other cases.

 Of course where the ordinance authorizing the incurring of debt has established
an estimated cost, including contingencies, and the local government unit has issued
only a part of the bonds, the issue and sale of the remainder does not constitute the
incurring of "funding debt”, since original provision was made for the additional debt.

The debt to be funded may also include obligations of the prior
year including tax anticipation notes, as funding may not be determined
to be necessary until it is too late in the year to complete the process.

1 Section i;%?- Procedure to Fund Unfunded Debt.—-~Whenever the
2 governing body of a local government unit shall be of opiuion

3 that it has outstanding unfunded debt, it'hay, with the approval
4 of the department, in the caées covered by section 511, fund

5 such unfunded debt by electoral or by monelectoral debt within

6 +the limits prescribed by'hrticle II of this act, or it may, in
.7 other cases, petition the Commonvealth Court for leave to fund

8 such unfunded debt pursuant to the provisions of this Article V.
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COMMENT 83
10. PROCLDURE TO FUND UNFUNDED DEBT.

Unfunded debt may be funded as clectoral debt outside of debt limits, or as
non-~elactoral debt or authority debt as the local government unit may determine in
the case of capital assets or the funding of judgements. In all other cases, the
fv*iiing must be approved by the Commonwealth Court.

S Section '511. Approval by Departmzeat.--(a) The department

10 shall approve aa appiication for approval of the funding of

11 unfunded debt if, on thé facts subnitted to it, the departaent

12 shkall determine that tﬁe debt peets the reguirenments for '

13 unfunded debﬁ and shail also determine either that the debt

14 arises from floating indebtedness incurred in the acquisition,

15 construction, or improvement of capital assets or that the debt

16 is evidenced by a judgment or judgments against the local -

17 governmént unit entered by a court of competeat. jurisdiction

18 after adversary proceedings upon a claim for other than ordinary
) current expenses. Bonds or notes autho:izea pursuant to the‘

20 provisions of this section shall be stated to mature in twenty

21 yeérs or less as determined by the department in the‘lightJof

22 the burden of the anaual debt servicé.

23 (b} Applications to the depaftment shall be upon such notice

24 to sthe taxpayers of the lpcal governzent unit as the department

25 shall, by regulation, prescribe. The regulations shall also

26 provide opportumity to any interested taxpayers to subait

27 relevant facts to the department. Appeals from action of the

28 department shall be taken as provided in Article IX of this act.

COMMENT
i APPROVAL BY THE DEPARTMENT :

- Where a2 judgment is rendered for other than an item of current expense or
there are cost ovarruns in the acquisition, construction or improvement of capital
assots, and the debt is within the limitations established by Article II, or is, in
what probably will be rare cases, approved by the electorate, the funding debt,
with a term not to exceed twenty years, can be incurred in the normal way with the
approval of the Department. Otherwise the procedures of Section 512 must be
followed. A hearing at which local taxpayers may attack any element necessary

PVl
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to be established under Scction 509 must be held, This will serve to prevent use

of the procedure in improper cases. The twenty year limit, with consequent in~ 81
crease in annual debt service over that which could be used if appropriate provision
had been made in the original funding of the cost of a capital asset serves as a -

brake on improper use of this Section, For example, a debt of $100,000 at 6% has an
annual cost, '

(a) if incurred as 35 year debt of $6,898.00
(b) “if incurred as 20 year debt of $8,715.00

Governing bodies of local government units desiring re~election will not,
knowingly, impose the greater annual burden on their taxpayers of about 15%.

Nothing in this section precludes the issue of additional

electoral or nonelectoral debt to fund the completion of a capital
asset if the bonds or notes are issued before the debt is due and

owing.
£i20

2? Section 512. Approval by Court.-— (a) In all cases not

30 -covered in section 511, including cases covered thereby in whidh
1 the funding debt would exceed applicable debt limitations, the

local government unit shall, by petition to the COﬁmonwealth

Court, setting forth the'facts, request appro&al for the

issuance of notes to fund the unfunded debt. After hearing, on

such pnotice to the lccal government unit and its taxpayers as

o

the court may prescribe, the court shall make an order granting
authority to fund ali or a part of such unfunded debt if the
couft shall find that such unfunded debt was lavfully incurred,

that there has been an unforesecable decline in revenues, OoT

o W O ow o~

that taxes levied have not producea the revenues anticipated or
11 that it was noit reasonable to foresee such obligation;‘that‘

12 paying such debt by curtailing municipal services will be

13 dangerous %o the public healéh, s;fety or =ducation, and that it
14 is not feasibie to ievy additional taxes in the current fiscal
15 year. The funding debt so approved shall be stated to mature in
16 such amounts and over such number of years, not exceeding‘ten,
17 as the court-shall find will accomplish the payment of the debt

18 without endangering the rendering of municipal services or



19  reguiring the levying of excessive taxes. The provisions of
20 section 409 of this act shall not be applicable to such notes.
21 If therfunding of the unfunded debt has not been approved by a

; vote of the people, the order of the court shall fix the portion

23 thereof, if any, which shall not be charged against the
24 nonelectoral debt limitations of the local goverament unit under
25 section 202 of thié act, éuring the time such fundiag debt is
26 outstaanding, so as to leave some available borrowing capacity
27 ifor other situations. The percentages fixed by section 202 of
28 this act shall be deemed increased to the extent required for
29 such'funding debt;
39 (b} The funding debt so auvthorized by the court';hall be
1 issued and sold by the goveraning hody as provided by this act,
? except that no approval of the department shall be regquired, but

3 the local government unit shall file a certified copy of the
4 proceeding together with a certified copy of the order of the
5 court vith the department, and in the office for the recording
6 of deeds in and for the county in which such local government
7 uwnit is located pri‘or to the delivery of any bonds or notes
8 evidencing such debt.

COMMENT
12. APPROVAL BY COURT,.

82

In all other cases, of the funding of floating indebtedness, the local govern-
ment must ostablish the necessary conditions specified in section 548 to the satis~
facrion of the Commonwealth Court, The Court is given authority to exclude a portion
of the dobt from the normal non=-electoral borrowing limitations established by
8- ~tion 202. The oxclusion is analogous to that provided in Section 202 for certain
e....:"rgcncy or mandated programs. The limitation to a ten year term imposed by the
section will leave a therapeutic effect, preventing undue resort to the section by
reason of the high annual debt service required. For example, a debt of $100,000
at 6% has an annual cost. ‘

{a) if incurred as 35 year debt of $6,898.00
{b) if incurred as 10 year debt of 13,587.00

"k



or more than double that normal in ordinary long term borrowing. The short term is
justified in that in the vast majority of cases, the unfunded debt will be & very small
poriion of the annual budget. Thus, if the unfunded debt to be funded amounted to
1409 of the annual budget, spreading the repayment over 10 years would have a
budgetary impact of only 1,36% on a level annual debt service plan. The Court is
empowered to fix a shorter term if that seems feasible in the light of the debt to be
incurred and the size of the budget. Assuming the unfunded debt amounted to, say,
5% of the total budget, a 5 year term would require 23.74% of the debt to be fur~
nished for debt service each year, with a consequent impact of 1.19% on the over-
all budget,

Since the incurring of the debt will have been approved by the Court,
additional approvals by the Department are unnecessary. The section provides
that the stated maturities, and term will be fixed by the Court, Bond counsel
will not issue an opinion unless these limitations are observed, so that further
administrative review seems unnecessary. ‘

83
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) words indicating the type of obligation; shall be dated; shall Nl

8t

ARTICLE Vi

et

Limitations on Provisions of Bonds or Notes
Roquired Torms and Stated Maturities

COMMINT '

IN GENLERAL. Article VI is designed to bring to gencral obligation
bond fHinancing, and to preserve for revenue bond financing and guaranteed
rovenwe bond financing under Act No. 58 of the 19th Session, the flexibility
auttority fihancing. To this end few restrictions are placed on stated
maturitios, call features or provisions for sccurity. Execution is made
casior, and the requircment for $100 term bonds is limited to the areas in
which thoy may‘j?rove atiractive to the small investor,

5

Section g601. Form of Bonds or Notes.—-~Bonds or notes aay be

issued in such denominations, in coupon form payable to bearer

or registrable as to priacipal, or in fully registered form,
with such provisions for exchangeability and interchangeability;

shall bear such identifying designation or title, including

bear such rate or rates of interest, including supplemental,
contingent, or variable interest, shall be payable on such
dates; may be subject to such provisions for prior redemptiocn in
vholie or in part or both, at such price or prices aﬁd at such
tinmes; and shall be stated to mature on such date or dates and
in such amounts; may provide for the payment by the issuer of
such tax or taxes on the boads or notes, either absolutely or
out of pledged revenues; and may provide for such security,
reserxves and other terms as the governing body of the issuing
local government unit may, by ordinance, determine, subject to

the ligitations and restrictions specified in this act.

: COMMENT
1. FORM OF BONDS OR NOTEIS.

The section gives broad discretion to the issuing local government
unit 1o select the form of its securities and the terms thereof, Two areas are ( '
worth special mention, as follows: ~




Interest may be at a regular fixed rate, or in addition the bonds or 85
oOles may conlain provision for supplemental interest rates for a limited ‘
poried. Interest may also be contingent. For example it may be conditioned
upoa receipt of revenues generally or {rom a particular source. Interest may
also be variable, as for example a local government unit may agree to pay
intoros: having a relation to the “"prime rate" as in corporate financing, ¢r to
the "Bond-Buyer's Twenty Bond Indox ™, or other yardstick, as may be deemcd
advantageous in the particular case. Section 1303 contains a covenant
against income taxation of intercst.

Provision for the payment by the issuer of taxes on the bonds or notes
is continued. Care in the drafting of these provisions will be necessary to
&void a direct payment of state incomeé taxes by the issuing local government

unit should the State income tax law be changed. At issue is the amount of

protection against higher future rates of state income tax that may be built
into the rate of interest bid by the under-writing syndicates. For example,
protection against a flat_ two percent state income tax on a 6% bond of a

‘ocal government unit would be obtained by bidding a coupon rate of 6_«»1/8%.
Where other states do not tax the income on their municipal bonds, Pennsylva-

. nia municipalities would sell at a comparatively higher rate. When desling

29
30

-d

w

[419

with a thirty year-bond, the under-writing syndicates may bid a safety factor
to compensate for increases in the rate of income tax over the years, so that
the bid micht be 6~1/4% or 6-1/2%. On a thirty year issue of $1,000,000

the increased interest cost of the “hedge* for an extra 1/8 or 1% safety factor
would be on the order of $25,000. Until experience is obtained as to the
safety factor desired by the market it cannot be determined whether the issuing
body should or should not covenant to pay state income taxes, or whether it
should merely covenant against the payment of ad valorem personal property
taxes on e bonds. Unlike the Municipality Authérities Act of 1945 and
similar statutes, the former Municipal Borrowing law contained no covenant by the
Commonwealth in the legislation that bonds issued under the Act should at

all times be free from taxation. This Act contains such a tax covenant
provision to provide that the "hedge™® coverage, need not be included in the
bid. Until such a covenant is amended {t would seem that no tax covenant
should bo incix}?ﬁi in general obligation bonds of local government units.

Section 602. Linmitations on Stated Maturity Dates.—- (a)
Except as provided in subsection (b) of section 710 on conbining
for purposes of sale, or in Articles V or XI hereoZ, no boads or
notes shall be issued with a stated maturity date exceeding the
sooner to occur of: | -

(1) Forty years from the date of the first incurring of any
debt for the purpose of financing the cost oi actually

constructing a project; or
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(2) The useful life of the project being £inanced as stated 96

in the ordinance of the local government unit enacted in

TN

éonnecnion vith the first series of notes or bonds, which
statement in the first ordinance incurring debt for the project
shall be conclusive for all purposes, iancluding any subsegquent
financing.

Where capital budgeting is practiced, and bonds are issued to
fund the current portion of a capital budget involving projects
of vazying useful lives a uniform-term of thirty years may be
used. | |

(b} ?he bonds or notes to be issued may be éerial bonds, or
tera bonds or any combination thereof that may be seleciad by
the governing body of the issuing local goverament unit. If term
bonds or notes, other than as required by section 610, are

issued, such bonds or notes aust be subject to a mandatory

' sinking fund designed, and, if serial bonds, the amounts of the .5<

stated maturities shall be fixed, so as to amortize the series

on at least an approximately level ananal debt service plan.

L ‘
Maturities for a series may be so fixed that oanly ope~half of

the principal amount of the series is fixed on the level annuai

dabt service plan, and the balance islstateé to pature in such a

manner as to bring debt service on outstanding debt of the same

type (and for this purpose lease rental debt not excluded as

subsidized or self-sustaining may be considered as ;hg sape type

as general obligation debt) more nearly into an over—-all level

annual debt service pian provided that no bond or note in such

second half is stated to mature at a date later than two-thirds

of the remaining estimated useful life of the project as stated

in the first ordinance incurring debt for the project. @

(¢) Stated maturities of principal or the operation of a (

mandatory call for debt retirement say not be deferred beyond



10
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12
13
14
15

the later of:

(1) two years from date of issue, oOr

(2) one year after estimated completion of construction.
In the case of revenue or guaranteed revenue bosds this
provision-uill be satisfied by the mandatory application to ie:m
wonds of revenues remaining after payment of interest and
operating expenses up to a fixed amount in conformity with
subsection (b} above be specified in the ordipance pursuant to

vbhich the bonds are issued.

COMMENT
2. LIMITATION ON STATED MATURITY DATES,

. Currently general obligation bonds may not have a life longer than
tmrty years from date of issue or the stated useful life whichever is shorter.
The Municipality Authority Act, and the resulting reduction in annual cost has
been utilized by many school districts and in many water and sewer financings.

This Act adopts the forty year limit, but in view of its greater flexi-
bility in the refunding situation provides that the forty year term runs from
the first incurring of any debt for "the cost of actually constructing the project.”
This phrase excludes debt incurred for planning costs, as sometimes projects
are in the planning stage for many years.

The phraseology concerning the stating of the estimated useful life of
projects in bond ordinances has changed. A realistic life will have to be stated
in the ordinance authorizing the first series of bonds or notes issued in
connection with a project, Wheretemporary financing has been used in the
past 4 useful life of "more than" has often beer stated., This will no longer
be proper. The term of a "useful life" of course runs from the date of comple~
tion of the project, so language excluding planning debt is not necessary in
this conriection. The ordinance authorizing planning debt should, therefore,
state a realistic useful life and the Department should refect any that do not, |
An arbitrary 30 year period is fixed to avoid complex calculations where bonds
or notes are s0ld to fund the current portion of a capital budget.

.Determining the appropriate life of a bond issue is left to the governing
body of the local government unit, It always has to blance total cost increases
resulting from a longer term issued against the increased annual burden on local
tax payers resulting from a shorter issue as illustrated in the following table
based on one hypothetical issue of §1,000,000.



Leng:h of Issue Annual Cost - Total Cost 88

S years $ 226,210 $1,131,0650
10 years 126,380 1,263,800
20 years 80,250 1,605,000
25 years , 71,860 1,796,500
30 years 66,920 2,007,600
‘'35 years 64,000 2,240,000
40 years 62,330 2,493,200

The above table has been constructed on the assumption that the rate of interest

increases approximately by 0.05% a year for the first twenty yéars and thereafter
for every two vears of additional term. The initial rate used in the table was
4-1/4%. It thus appears that there is a point of no return beyond which the
smail reduction in annual cost is overbalanced by the increase in total cost.
forty yoars scoms, thus an appropriate outer Mmit. It is presently the limit

as the Municipality Authoritics Act, but some federal programs permit a fifty
voar issue. Indeed, the annual saving in going from thirty-five 1o forty years

of about $1,700 scoms scarcely worth the additional $253, 200 of total cost.
QOccasionally the market for long term bonds will be such that the 1/4 of 1% interest
increments usced in the table will not prevail so that the annual saving could

be greater, and the additional cost less than here computed.

The sccond paragraph of the section is designed to avoid the neces-
sity of having cqual annual maturitics, as is now the effect of the Municipal
Borrowing Law's provision prohibiting the debt service in a subscquent vyear
from exceeding that of a prior year by more than $1,000. The cffect of this
is to requirc a much greater debt scrvice in tho- edrlier years when .interest
on the full debt is payable thus charging present tax-payers more heavily
than later ones. This act permits one "approximate" level annual debt service
plan since room must be given for variations due to the necessity that maturities
be stated in whole multiples of $5,000, the bond trading unit; that allowance
be made for a possible doubling of the trading unit; and that when maturities
are set up for bidding, it is not possible to forecast exactly what rates of
interest will be bid for what years,

The section permits “term bonds" so that if the market is hungry for
say, thiry vear bonds, but selling bonds maturing in years twenty-one {0 twenty-
nine inclusive would be costly, the issue can be tailored to the market, the
section, in such a case require a mandatory sinking fund to be established. That
is, the issuing body must set aside, each year, a sum of money so that in no
one future year will a large change fall on the local taxpayers, Normally this
will require that the bonds be made callable for the sinking fund, but the
section does not requira that this be done, Interest earnings on one accumu=
lative sinking fund could readily reduce the burden of not calling bonds to in=-
significant proportions, '

In setting up one approximately level annual debt service plan, the
section allows existing debt to be included as to one half of the principal
amount of the scries. Thus a local government unit having an _outstanding issue

s
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which will be paid off in, say, fifteen years, may combine the debt service

on the old issuc with debt service on the half of the new issue to achieve an 89
approximate equal annual burden considering the two issues, even though the
new issue, if set up to mature in twenty-five years will have a greatly expanded
annual debt service in the last ten years. Interest cost on the new issue will
be less than it would have been if the governing body, considering primarily

the annual burden to be imposed, had selected a forty year issue, Of course
the interest cost on @ "wrap around" issue will be greater than that incurred in
an issue of the same length set up as a level annual debt service issue, but

the amount of the annual budget going for debt service, considering the two
issues, would be far greater for the remaining fifteen years of the prior issue.

The uso of only onc half of principal for "wrap~around" purposes prevoents
an “intercst only" issue for 15 years.

Pormitting "wrap around” issues in the future also will tend to
ancourage issucrs to select shorter terms for their original issues, and hence
incur lesser total costs, The governing body will not tend to save as much
room for anticipated {’uture issues.

Section 603?1 uanber of Interest Rates; Variation.--A series

of bonds or notes may have any number of interest rates, subject
to any limitation oa such number fixed by the governing body of
the issuing local government unit, but, unless further limited
by the issuing local government unit in the official notice of
sale, the rate of interest fixed at ‘the time of original issue“,
for any stated maturity date in the last two-thirds of t.‘he
period of the series may not be &t a lower rate tﬁan the
.interest rate stated for am earlier year in such last
t.u'o'-t'hirds.

COMMENT
3. NUMBER QOF INTERLST RATES: VARIATION,

_ No limitation on the number of interest rates should be fixed by
statute as it will serve only to preclude the issuer from taking advantage of
market situations enabling it to sell at a lower net interest rate. A limitation
on the "spread” between the highest and the lowest net interest cosi, however,
will not completely preclude unbalanced bids, as for example a very high rate
on the bonds stated to mature in the early non-callable years and a low rate on
the last stated maturity date to balance out at a reasonable net interest cost.
The purpose of the limitation is further discussed under Article VII on determing
net interest cost, Thus is the case of a thirty year {ssue, no rate for any

stated maturity daote in the last 20 years may be lower than a rate used earlier
in the last 20 years.
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Section 604. Place and Mediunm of Payment.--Bonds or notes

L
[y

shall be payable in such coin or currency as at the respective
dates of éayment thereof shall be legal tender for ~£':he payment

of public and private debts at the place or places of payament.

soth pzincipdl and interest shall be payable at such place or
places as may be determined by the local government unit by
ordinance. If more than ane place of payment is specified, one
or sore of the additional places of paywent may be outside of
the Commonwvealth of Pennsylvania or outside of the United States

of America.

‘ COMMENT
4, PLACE AND MLDIUM OF PAYMENT.

The Act requires payment in legal tender at the place orplaces of
payment, One such place must be in the Commonwealth of Pennsyivania,
others may be outside, possibly in foreign countries if the market for the
issues of the larger units of local government indicates 8 better sale can be
made by issuing multi-currency obligations.

Section %%%: Execution of Bonds or Notes.=--Bonds or notes
shall be signed bylsuch officers as the governing body shall
deternine, and éoupon bonds shall have attached thereto interest
coupons bearing the facsimile signature of the treasurer of the
local governcent unit, and bonds or notes may be sealed with the
seal} of the local government unit or a facsinile ;hefeof, ali as
may be deteramined by orainance..aonds or notes may provide that
they shall not be valid nor enforceable, unless authehticated nyY
‘a specified bank, bank and trust company or trust company. If
any onre signature on a bond or note {including the signature of
a trustee or fiscal égent) shall be manual, the ordinance may
provide that all other signatuﬁes may be hy-facsimile; If any
officer whose signature, or a facsimile of vhose signature,
shall appear on any notes, bonds ar cCouponrs éhali cease to be
such officer before the delivery of such notes or bonds, such

signature, or suckh facsimile, sball aevertheless be valid and
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sufficient for all purposes as if he had remained in office
until suca delivery, and, also, any note, bond or coupon nmay
bear the facsimile signature of, or may be signed by, such
persons as at the actual time of the execution of such note,
bond or coupon shall be the proper of ficers to.sibn aithough at
the daée of such instrument such persons pay not have been such

officers.

COMMENT
5. EXECUTION OF BONDS OR NOTES.

The section is designed to permit the bonds or notes to be executed
with the fewest possible manual signatures. If a bank or trust company is
selected as an authenticating trustee or agent, only a bank officer need sign.
This is in accord with Stock Exchange Rules for corporate securities, The
fewer the manual signatures the greater should be the amount of steel engraved

' material as a protection against forgery. All other signatures may, if desired,

be by facsimile. The section also contains standard provisions validating pre~
signed bonds, as for example, if a particular officer dies after printing of the
bonds has begun with his facsimile signature thereon but before delivery.
Egually, where replacement bonds must be prepared and issued, the person

in office may execute even if he or she did not hold office as of the date of the
bonds.,

2y ' .
Section 606‘:{ pPledge of Reveaues.-~The goveraning body of any

local goverament uait which has determined to issue any revenue
bonds or notes, or any gua;anteed :e#enue bonds or notes, may
provide, by ordinance, for such pledges o£ or pricrities in such
rentals; revenues, reéeipts, rates and.charges to be received
fromn projects of the iésuing local government unit as may be
desirable. Such pledge or priority shall be perfected as against
the local government unit, alli creditors thereof, and all thizd
paﬁties, in accordance with the terns of such ordinance, from
and after the filing of such ordinance in_the_office for the
recording of deeds in the county in which such local government
unit is located, notwithstanding tﬁe provisions of any other

Lav.
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COMMENT
6. PLLDGL OF REVENULS.

The scction perfects a pledge of ora priority in revenues upon the
recording of the ordinance creating such pledge, eliminating any requirement
of taking posscssion of the funds in order to perfect the pledge. Unlike the
casc of tax anticipation notes, where the statute specifies a first lien, this
soction speaks in torms of priority. This gives one issuing body greater

, fiexibility and enables the creation of subordinate or succeeding liens on

revenues whare such action will aid the financing of particular projects., The
sublic recording of the ordinances satisfied the requirement of notoriety 50 that
no financing statement under the Uniform Commercial Code is or should be
roquired, even if one would be effective against revenues.,

Section 607. Deeds of Trust and Other Agreements with
sondholders and Noteholders.~-{a) A local goverameat unit shall
have the power to enter into any deed of txust,‘ﬁrust indenture
or other agreement with any bank, bank arnd trust company, trust
company oﬁ other person or persons in the United States bhaving
pover to enter into such agreements or accept such trusts,
including any Federal agency, as security for any notes or boads
of the local gévernment uait providing for the following:

{1} The payment of the interest on and principal of such
notes or bonds; the authenticatioq of the originél issue
thereof; the custody of sinking funds or other funds‘held or to
ke held pending présentation of coupons, notes or bonds for
payaent; the custody of ﬁebt service reserve funds or other
funds to be held as reserves; the disbursement of interest to
hoiders of fuliy registered bonds or notes; the cremation .or
othér destruction of coupons, bonds or notes which have been
paid; the‘maintenaﬁce of records as to registration, exchanges

..

anéd transfers and the effecting of the sane;

{2) The constructioh, improveament, operation, mainteﬁance
and repair of any project being finaﬂced;

{3) Limitations on the purposes to which the pro?:eeds of the
bonds then or thereafcer to be issued ian connection with the
project, or of any loan or grant by the United States or the

Conmonwealth of Pennsysvania, may be applied;
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and the holder of the bonds or notes {(wkich may include
reasonable restrictions upon the individual right of action of
such holders); and |

(5) The terms and provisions, including stated paturities
and sinking fund and other reserve fuﬁd provisions (mot in
conflict with the limitations imposed by this act, but which nmay
be more limiting) of, or provided for the bonds or notes being
issued or which may hereafter be issued in connection with the
project being finance&.. |

(b} In comnection with any revenue bonds or guarénteed'

agreepents say contain provisions as to the following:

(1) The rate of rents, charges, rates, or tolls to be
inpased for the use of the project being financed or the
rénaering of services through the_use of the project or both, to
ensure a sufficieacy of reveﬁues to cover operating expenses,
debt service and an appropriate gurplus;r

(2) The setting aside of reserves or other earmarked funds,
and limitation upon the use, investment and disposition thereof
for the better security of the bdnds or notes; 7

(3) Ligitations on the issue of additional bouds or notes
ranking equally or hdving priority iz claim on revenues with the
.bonds being issued; and

(4) Any other or additional agreements with the holders of
the Sonds or notes as may be customary in such agreenents,
provided no delegation of essenitial governmental powers is nade.

{c}) In lieu of a deed of trust, trust indenture or other
agreezent specified above, the bond ordinance of the local
government unit may contain similar provisioas which shall be a

contract betvween the local qovernment unit and the holders from

tize to time of its bonds or notes.
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COMMENT

7. DEEDS OF TRUST OR OTHER AGREEMENTS WITH BONDHOLDERS OR NOTEHCOLDERS

The scction permits the governing body to execute trust indenturss or
othor documents providing for an independent custodian of funds that arc ear-
marked for bondholders. Such party can, by virtue of the agreement, be given
the power to enforce covenants requiring the construction of the project, in-
cluding the custody and disbursement of the proceeds of the bonds during con-
struction against architect's certificates of completion of a requisite percentage
of the work. The section also permits reasonable restrictions on individual suits
in case of default so as to ensure appropriate group action in the interest of all
holders of the outstanding obligations, As in the past, no power 10 mortgage
physical public property (except revenues received in any form including currency)
is given. No delegation of essential governmental functions to such trustee
may be made. The powers delegated are ministerial.

Where revenue or guaranteed revenue bonds are to be issued, the section
permits the making of covenants . as to rates and charges, and to this extent
permits the binding of successive governing bodies. It also permits restrictions
on future issues of pari-passu bonds or pricr lien bonds., Except as the creation
of debt service and maintenance and repair reserves may restrict the flow of funds,
no restrictions on subordinate claims upon revenues is provided., Article X places
certain restriction on the disposition of pledged revenues,

., The section authorizes the use of a bank or trust company as bond
registrar and sinking fund custodian (see Article X for further rules governing
sinking funds and sinking fund depositories). '

g14q

Section 608, Negotiable Qualities of Bonds and Notes.~--(a)
Bonds issued pursuant to this act shall have all the gga;ities
and incidents of securities under Article 8 of the tnifora
Coamercial Code and shall be megotiable instruments. -

{b) Notes issued pursuant to this act shall have all'the
gqualities and incidents of commercial paper under Article 3 of
the Uniform Commercial Coae'and shall he negotiable instruments
notwithstanding any references therein to the terms of the

authorizing bond ordinance or any trust indenture, deed of trust

" or other agreement, or any variations im the rate of interest

provided in such note, or any limitations upon the funds from
vhich or limitations as to the bonds with which the notes nay be
- ¢ + .

paid, or any restriction upon the remedies of the holders.

AN
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COMMENT %

8. NEGOTIABLE QUALITIES OF BONDS AND NOTES,

The section makes it clear that the bonds issued are to be investment
securities under Article 8 the Uniform Commercial Code and are to be considered
negotiable instruments under any laws restricting investments to negotiable
instruments. Notes are to have all thequalities and incidents of commercial
paper under Article 3 of the Uniform Commercial Code even though not meeting
all of the formal requisites of the Code. Due to the relatively shorter term of
notes it is belicved that the rules of Article 3 which curtail thé creation of
purchasers cutting off issuer's defenses and a former holder's rights at earlier
dates are more appropriate. ' '

¥(50

Section 609. Tepporary Bonds or -Notes or Interinm

Receipts.==Pending the preparation of definitive bonds or notes,‘

‘teaporary bonds or notes or interim receipts may be issued in

such form and containing such terms and such provisions for
exchange for definitive bonds or notes as the local government
unit may deteruine.

COMMENT
9. TEMPORARY BONDS OR NOTES OR INTERIM RECEIPTS.

Some times it is advisable to settle for an issue of bonds or notes
hefore the definitive instruments can be prepared. The Section authorizes the
issuc of temporary instruments or interim receipts, but leaves the pariies
(issuing local government unit and initial purchasers} complete freedom to
structure thesc temporary instruments to fit the needs of the special situations
in which they will be used. '

? Section 610. Term—bonds of the Denonmination of One Hundred
. ‘
Dollars Eac¢h.—={a} Whenever the net interest rate to the local

-

government unit shall exceed six per cent, computed as
hereinafter ptovié‘ed in section 709, the govetning body shall,
and in other cases may, also concurrently provide for the due
public advertisement aﬁd issue and sale over the counter by
loc.ﬁl b#nks, savings and loan associations, and savings banks,

of term~bonds in the dencmination of oné hundred Gollars ($100)

 each, payable in not more than ten years from the date of issue.

The principal amount of the terz~bonds shall be a reasonable

-
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anount, not less than one-~half of one per cent and not more than (

@ae¢ and one-half per cent of the principal amount of the bonds

TR

gith vhich such term-bonds are being concurrently aﬁthorized.
The rate of interest on such term~boads shall be not less than
the rate of the net interest rate of the bonds being '
concurrently authorized computed as provided in section 709 of
this act, fixed'to the nearest one-tenth of one per cent. A
separate sinking fund for the redemption of such term~boands,
upon tender by the holders on a first come,-first served basis,
shall be provided in aa equal émount each year, sufficient to
provide for the amortization of the term-bonds by their stated
mathrity_dates. BExcept as stated in'this\section the term-bonds
shall be subject to all the terus pnd conditions of the bonds
authorized concurrently therewith.

{b) No term-notes or term-bonds -in the denomination of one

hundred dollars ($100) each need x;e authorized, issued 6'r s0ld

in connection with any series of notes or bonds having a latest

. stated maturity date of ten years or less at the time of issue.

COMMENT
10. TERM BONDS OF THE DENOMINATION OF ONE HUNDRED DOLLARS EACH.

The sccurities dealers are not able to make a market for these instru~ -
ments, and where lower interest rates are placed thereon they have not sold.
The purpose is to make tax-free investments available to those who can not
afford the $5,000 units of the regular municipal bond market. But some protection
must be afforded those purchasers who need to realize on their investment before
the stated maturity date. Consequently a separate purchase fund must be pro-
vided for the purchase, to the extent of the funds available in the purchase fund,
of such of the $100 pieces as may be tendered. The coupon rate of the $100
bonds is to be that of the net interest rate of the issue as a whole. The "reasonable

» "amount” is to be fixed between 1/2 of 1% and 1-1/2% of the issue being con-

currently sold, But unless the net interest rate of the issue as a whole is equal
10 or exceeds 6% past experience indicates that there will be little sale _
of the $100 term bonds. Since it can not always be determined in advance whether
the net interest rate of the issue will or will not exceed 6% the issue of

$100 term bonds at bonds at below that rate is authorized but not required..

' C
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26 . : ARTICLE VII
27 . Sale of Bonds
COMMENT

IN GENERAL. This Article provides that bonds or notes may
be sold at a public sale if advertised onc time and at private
siale 10 the amount of the issue is less than $1,000,000, or if
there is a linancial advisor who recommends a private sale as
being in the issuer's best interest. Discount bids arc permitted.
A short lorm of advertisement is permitted. Bonds or notes may be
sold in an "all or nonc" bases or may be offered in scparate lots,
Bid sccurity of not less than 2% of the bonds or notes being pur-
chased is required.  Net interest cost is determined by the "street
nethod" or the "present worth' method. The principal objection
to the "street method', the unbalanced bid, is controlled for "street
method™ caleulations by the provisions of Section 603 limiting the
spread in interest rates. The Article provides for reoffering all
or part of bonds or notes offered for public sale and for the

rejection of all bids in the discretion of the local government unit.,

The combining of revenue producing projects for financing purposes

is permitted, as is the combining of general obligation issues for
purposes sale.

g6l
Section 701. Vlanner of Sale of Bonds or Notes.~=(a) Except
a5 otherwise specifically provided in this act and subject to

the following subsections, bonds ér notes may be sold at pubdlic
or private sale at such price as shall be approved by the
governing boéy vith the approval qfrthe financial advisor in the
case of series in excess of one million dollars {$1,000,0b0), as
the governing body of the issuing local government unit shall
éetermine by ordinance efﬁective prior to the sale. Bonds or
notes may be conditionally sold before or after the adoption of
the bond ordinance fixing the final details of the series.

(P) Bonds shall not be sold at private sale unless the local
éovernment unit shall bave retained a financial advisor who
shall Lave recommended such a method of sale as being in the
best interests of the local government unit, or unless the

éggregate principal anmount of the series being sold shall_be

iess than one million dollars ($1,000,000).
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(¢) Except as stated in subsection (b) of this sectioan 701,
and except for the sale of term—-bonds authorized pursuant to
section 610 of this act, bonds or notes shall be sold to the
highest responsible bidder or bidders after one public notice by
advertisement of either the official notice of sale, or of the
availability of the official notice of sale, in at least one and
not more than two nevspapers of gqpefal circulation_in-the
county in which the loval government unit is located and in the
legal dournal, if any, designated by the rules of court for the
publication of legal notices and advertisements, and may be
conbined with the advertisement of the adoption of the ordinance
authorizing the sale. The advertiseseat shall also be published
once in a financial journal circulating among the underwriters
of securities. Advertisements shall be published not less than
ten nor more than thirty days prior to the date fixed for
opening proposals, and need not appear on the same date in each

-

newspaper or jouraal.

COMMENT
1. MANNER OF SALE OF BONDS OR NOTES.

The section permits sales at a discount. It is felt that,
in many markets an issue which can be reoffered at par will sell
more attractively for the issuer than one which must be priced
to be reoffered at a premium. The amount of discount varies

98

from time to time. The act 1imits discount to that approved by the
financial advisor in issues of $1,000,000 or more, but in any given

instance the issuing body can limit the amount of discount it
will accept and can require the under-
writing group to rcoffer to the public at par. Since the bidder
usually sets the rates of interest, the bonds or notes will
often be sold before the adoption of the ordinance fixing the
final details of the issue. In some instances and issue may be
offered for sale under terms allowing the bidders to fix the
stated maturity amounts, although this is not frequently done,
but they must conform to Article VI. ' L

Section 507, however, provides that tax anticipation notes
must be sold at par . - '

Subsection (b) limits private sales to smaller issues (less
than $1,000,000) or, in the case of larger issues to those which
the financial advisor recommends be sold at private sale. Such
recommendations will normally be made when revenue gr guaranteed
revenue bonds are being sold. The assurance of handling the sale
in such cases will often result in more careful market analyses

e
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by the investment bankers and consequently may result in a more

favorable interst cost than a public sale. The same point can
be made where the issuing local government unit is not known
as an issucr in the general market for sccurities. The Penn-
svlvania Bconomy Leaguce study recommended permitting a free
choice between public or private sale. This act restricts
somewhat the usc of the private sale as stated above.

Subscction (c) states the rules governing the advertiscment
of the public¢ sale of bonds or notes. The advertisement in the .
local newspaper and in the legal journal rarely produces a bond
bid. One insertion in the Daily Bond Buyer or in a similar
publication is normally all that is required to alert the under-
writing firms to bid on an issue. The act follows moderppractice

in permitting the publication of a short form of advertisement
telling prospective bidders where they may obtain copies of the

official notice of sale. Use of the short form will save adver-

tising costs and will be as effective as a longer form of adver-
tisement.

Lo . ) .
saction 702. Contents of Public Advertisemeant and o

official Notice of Sale.-={(a) The advertisement of the
availability of the official notice of sale shall contain the
following:

(M) The'title, designation and principal amount of the bonds
or notes to be sold; |

(2) A gene:al statement of the term of the issue and whether
i+ will coasist of tera bonds or notes, serial bonds or notes,
or bothj;

{3y A statement whether proposals must.be_foz all but not
less than all-of the notes or bonds being sold, or, if separate
lots may be bid separately, a statement as to the composition of
eack lot;

(4) The place and time for the receipt of sealed proposals;

(5) The aancunt of the bid security to bLe furnished.by the
bidder, and the method selected for deterzmining net interest
cost; and

(6) A statement of the names and addresses of the officer
and any other persons fron whaon an official notice of sale,

other details concerning the issuing local govermaent unit, the



21
22
23

25
26
27
28
29
- 30

TR

O

O o~

10
11
12
13
14
15
6
17
18
19
20

.project, and the official foru of'proposal, if any, may bhe
obtzined.

(by The local goverament upnit shall adopt an official notice
of sale which shall set forth, succinctly:

(1) The time and place for the receipt of proposals, the
officer designated to receive the same, the extent of his pover
of delegation, and whether and for hov long the houxr for receipt
may be adjourned by announcement prior to opening of any bids;

(2) A description of the bonds or notes being offered,

including but not limited to, the title and type of bonds or

notes being oifered, the date thereof, the stated maturity dates
and amounts at each date, the dates of interest paymeats (vhich
aay be leit open to selection by the successful bidder}, the
placelor places of payment of interest and principal, the form
and denominatious of the notes or bords being offered, the
provisions for registrability, exchange and interchange, tbhe
terns of any sinking fund or reserve funds to be established,
the terns of other provisions made for the security of the bonds
or notes, the dates, prices and terms of any provision for the '
redenption thereof prior to stated maturity dates, and any other
relevant provisions of the bonds or notes; '

{3) A statement of the terms of the bidding, including, but,
without limitation: the method for determiring net interest
cost, whether bids must be for all but not less than all; or, if
separate bids for separate lots may he suhmiﬁted, A description
of each lot: the limitation on the nunber and:variation hetween
bigh and low interest rates to be pe:mitted{ the reguired bid
security; the permitted discount from par, if any, the funds in
which the balance of the purchase price shall be paid; the place

at vhich the balance may be paid;,the effect on the obligation

100
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to purchase the notes or bonds of litigation pending or change
in tax or other applicable laws occurring before the settlexzent
for the bonds or notes; the terms of the opinion of bond counsel
to be delivered at the time of payment for the bonds or notes;
the effect of any failure to deliver such opinion; and other
releéant terns; and

(4} Any additional provisions as to the furaishing of copies
of documents, incliuding an official statement of essential
facts, the estipmated date for delivery of bonds or notes and

whether such bondéds or notes will .be delivered in definitive or

 temporary form, and if temporary, the tinme and manner of

exchange for definitive bonds or notes.

COMMENT

. CONTENTS OF PUBLIC ADVERTISEMENT AND OF OFFICIAL NOTICE OF SALE.

The prior section gave the local government unit the option

of publishing either a short form notice of availability of the
notice of sale or the full text of the notice of sale. The
notice of availability can be quite short consisting of six items
stated in summary form. It is not necessary to list the annual
maturities separately in the summary,. a statement such as 'stated
to mature in varying amounts in each of the years 1973-2008
inclusive'" should be sufficient. No bidder submits a bid on the
basis of an official notice of sale alone. The additional facts
contained in an '"Official Statement" are always obtained by

inquiring. The official notice of sale can be obtained at the
same time.

Subsection (b) provides for the full official notice of
sale. Since many proposals are received at the office of the
local government unit in the evening when a quorum of the govern-
ing body can be obtained, if desired, in inclement weather bidders
may be delayed in arriving, but the governing body or it financial
advisor may know that a particular group is bidding. It may be
in the best interest of the issuing local government unit (but
is not mandatory) to delay the opening and reading of all bids
for an hour or so to permit the bidder to arrive and submit his
bid. It would, of course, be quite contrary to the spirit of
competitive bidding to receive and consider a bid after any bid

- has been opened and read. Adjournment of the bid opening may

also be nccessary in ‘order to obtain the presence of a quorum
of the governing body if it is desired, and as good practice and

the ability to make a final acceptance shortly after the bid
opening may require,

101
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Secition 703. Proposals for Purchase,--Every bid or proposal 162 ("

[F1]

4 for bonds or notes to be sold at public or private sale shall be \
' . 4
in writiag and =hall be placed in a sealed envelope sufficiently

N

lebeolod to indicate that it is a bid or proposal for the b@nds
7 or notes being sold, before being delivered to the officer

§ designated to receive the same, or to his or her authorized

9 delegate.

COMMUNT
3. PROIOSALS FOR PURCIIASE.

The requirement of a writing is in the nature of a Statute
of Frauds, and should be delivered as prescribed even in a pri-

vate sale.
TR el
10 Section 704. Opening of Bids.~-it the time and place fixed

11 in the notice, or at a subsequent hour on the same date to which

12 the time a:ay have been adjourned prior to the opening of any

'3 proposals pursuant to any right of adjournment reserved in the

?J oificial notice of sale, the bids or proposals received shall be .bﬁ
15 publicly opened by the designated officer, or his or her

16 authorized delegate, and publicly read aloud.

COMMENT
4. OPENING OF BIDS.

The section states the usual procedure and is in accord-
ance with the existing law.

17 Sectien gégéﬂ Determination of Highest aand Best Bid;.Tie
18 Bids.--The highest responsible bidder shall be the one who,
19 having compiied with the teras of the official notice of'sa;e,
20 offers to take éll of the bonds or notes, or ahy separate lot

1 thereof on which separate bids mai be mgde, at the lowest net
22 interest cost to the local gqfernﬁeqt unit, or, if required by
23 the terzs of any agreement with the United States of America or
26 the Commonvealth of Dennsylvania or any agency of eithe;

25 thereof, the highest responsible bidder shall be the one bidding ' (

26 in cobforamity with the-reguirements for the successful bidder
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stipulated in any such agreement. The net interest cost shall be
computed in accordance with section 709 of this act. If two or
more proposals are found to be the highest and best bids on

identical terms conforming to the offering, the bonds or nctes

shall, with the consent of the bidders, be awarded to zhesn
jointly, or, abseant such consent, mdy be awarded to any one of
such bidders selected by lot in any manner deemed fair by the

local government unit.

COMMENT
S.” DETERMINATION OF HIGIHEST AND BEST BID; TIE BIDS.

The section states no criteria for determining thc
responsibility of the bidder, but the term '"resonsible™ implies
a demonstrated ability to pay the purchase price and complete-
thé sale. Furnishing the required bid sccurity is not neces-
sarily proof of responsiblity. The section provides, as docs-
Section 702 that bonds or notes may be offered on an "all or
none' basis, and in separate lots, Usually the lots will be
grouped by maturlties, and this was sometimes required by the
terms of some federal programs in the past and possibly again.

Normally the award will be to the one (i.e. the bidder

'adjuageo to be responsible) bidding the lowest net interest

&n

~F O

( _ 10

11

12

cost. Again, some federal programs in the past required an
award to the bidder proposing to take the greatest principal
amount of bonds. This was to reduce the balance which the
federal government might have to take. Possibly some federal
or state programs might take this tack again.

Where bonds or notes are soid in the customary way,
"lowest net intcrest cost" will be determined pursuant to
Section 709. Tie bids will result in a sale to combined bidders,
or if the groups do not merge within a reasonable time, say
an hour or so, the winner is to be selected by lot in any
reasonable manmer.
p3ala)

Section 706. Reguired Bid Security.~-The bid security to be
given by each bidder shall be by certified or official bank
check payable to the local goverument unit, and shall be not
less than two per cent of the principal amount of the bonds or
notes to be purchased. The bid sechrity of the unsuccessful
bidder or bidders shall be returned to each unsuccessful bidder,
vithout interest in accordance with vritten instructions of the

bidder conforning to the official notice of sale, ﬁromptly uéon
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an award of the bonds or motes or upon the rejection of all 10k

bids. The pid security of the successful bidder shall be
retained by the treasurer of the local government unit and

applied, vitbeut allowance for interest, on the purchase price

-

 when the bonds or notes are actually delivered and paid for,

retained as$ liquidaczed damages if the bidder defaults, or
retursed to the bidder with interest at the judgment rate if the
ronds or notes are not issued for any reason not constituting a

default by the bidder.

COMMENT
6. REQUIRED BID SECURITY. .
, The act prescribes a minimum bid security of two percent
(2%} of the principal amount of the bonds being purchased, In
an "all but not less than all” sale this will be 2% of the total
issuc, but where bidding is by lots, éach bidder's security will
be measured by the lots for which he bids. Normally the 2% '
figure is adequate protection, as it represents the normal
expected ''spread” between purchase and resale. It is stated as -
a2 minimum, however, so that the terms of any offering can :
specify a higher amount should market fluctuations in interest
rates indicate the need for greater protection. The act provides
that the bid security also acts as liquidated damages. Bid bonds
nay not be used. .

Sectiongégg. Reserved Right to Reject Bids; Effect of
Reﬁection.—— Every officiél notice of sale of bonds or notes
shall provide that the right is reserved to the governing body
of the locai government unit to rejecﬁ_éll bids or proposals,
but in-a cane where conforming bids have been received azd
rejected any stbsequent sale of bonds or notes for the saue
project must be a public sale to be held at such laterx iime as

the governing body may determine to be advantageous.

COMMENT T
7. RESERVED RIGUT TO REJECT BIDS; EFFECT OF REJECTION.

If the interest cost of an issue seems T0O high, the
governing body should have the right to reconsider the pyoject.
Thus it must have the right to refuse all proposals, as in
practice issues usually do. The higher interest cost may be
due to temporary market conditions, and the section authorizes,
but does not require, a recoffering but any reoffering must be
at public sale. The reoffering, however, will also be subject
to the same right of rejection. This is to prevent having a
favored bidder in the wings who comes forward after the the
rival bid has been opened and read.
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Section E‘;Oiéf Public Sale; Pailure to Receive Cconforzing
Bid.--Xf bonds or notes are advertised for sale and no
conforuing bid is reccived, then the local government unit way
cancel the sale, devise a nev series for sale, or may sell such
series bonds or notes, oOr any part or parts thereof, froa time
to time, duriny the cnsuing six wonths at private sale in
accordance with the terms originally advertised with any changes
in call price or dates of call feor prior rcdemption or both as
may be decmed desirable. After such six-month period the local
governaent unit may sell any uasold portion of the series in any
manner permiited by this act, with such appropriate changes in
‘the cali prices or dates of call for érior redenption or botd oFr
in other terms as may be Geemed advisable, provided that as s0
changed, the two portinas of the series wken combined‘are in

conformity with the requirements of this act as to ters,

interest rate and stated maturities.

_ COMMENT
8. PUBLIC SALE; FAILURE TO RECEIVE CONFORMING BID.

The Act is drafted on the premise that once the initial
decision between public or private sale has been made in favor
of public sale, the rules as to public sales should govern :
until the governing body rejects all bids pursuant to the pre-
ceding section, or not having received a conforming bid, starts
anew with a new scries., It has happened, in the past, that
whilec no conforming bid for the entire series has been received, one
or more bidders have indicated a willingness to buy, for
example, the non-callable stated maturities. laving reccived
favorable construction bids for the project, the local governing
body may be willing to obtain part of the funds now and award
construction contracts. The purpose of the section is to cnable
the local government unit to sell the remainder of the series
for what it is, a remainder, changing call dates and prices
as needed, or after six months making such other changes as

the market requires, but still treating the sold and unsold
bonds as one series. ‘ ' -

Section 709.” Determination of Net Interest Cost and Net
interest Rate.--~(a) Net interest cost may be deteramined bj using
either the street method or the present worth method whichever

method shall be specified in the official notiée o£_$£le.
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(ty Under the street sethod a dollar amount shall be 175
ietersined by computing the total aamount of interest payable
over the life of the series to stated maturity. dates or earlier
mandatéry call dates and subtracting therefron the amount of any
preciua paid above the aggregate principal amount of the‘bonds
or notes, or adding thereto the amount of any discount lawfully
alliowed in the sale.

(c) Under the present worth method there shall be
ascertained the semiancual rate, compounded semignnually,
necessary to discount the anounts payable on each interest

-

payzent date and on each stated maturity or earlier mandatory
redeaption date to the date of the bonds or anotes and to the
purchase price offered thereiforx exclusive of interest accrued to
the date of delivery. The net interest cost per anaua shall be
that rate. of interest which is twice the semiannual rate so
ascertained.

(d) The net interest rate for a series sold'under the
present worth method shall be the rate of_the net interest coste.
For a series-sold under the street method thé net inie:est'rate
shall be determined by dividing the net interest cost by the
product of: (i) one thousdnd dollars (51,000) multiplied by (ii)
the nuaber of bond years from the date of the bonds or notes to
the siated maturity or earlier mandaiory call dates. A boad jear
'shall be one full year that one thonsand.dollars.(51;000) of
srincipal amount shall ﬁe outstanding and less than full years
shall be fractionalized on a three hundred and sixty-five-day

‘year basis.
COMMENT .
9. DERTERMINATION OF NET INTEREST COST AND NET INTEREST RATE.

The section represents an attempted compromise between
the Ecgnomy League's strong preference for the 'present worth
gethod ﬁnd the underwriting industry's equally strong preference
for the "strecet method". The preference of the Economy League
is aimed at the effect of unbalanced bids having a last, or

Y
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are usually sold at a discount which must be "recouped''by the
purchase by using high interest rates on the uncallable, and
perhaps some of the ecarlier callable bonds, so that the early
bonds will sell at a premium. It is also aimed at other types
of "skewed coupon' bids.

This Act attempts two {rontal attacks on the problem. The
first is to.permit issuers, when so advised, to use the present
worth method successfully used by the Department of Water and
Power of the City of Los Angeles, California. The second is
provided in Section 603 which limits the permissible spread
between the high and the low interest rates that may be accepted
by requiring most of the higher rates to be on the long end of

the issue., The matter of the most scientific method of deter-

mining net interest cost is discussed at length in Moak,
Administration of Local Government Debt (M.F.O0.A. 1970), at
Chapier 11, pp 297-313, The author also discusses other dis-
advantages of "Skewed coupon bids™ beside the low coupon on
the last maturities.

Section 710. Conbining for Purposes of Financing or

Sale.--{a) Any local government unit financing two or more
projects by revenue or guaranteed revenue honds or notes maf
coabine one or more projects for financing purposes prior to the
incurring of debt with respect thereto. Such combining shall bhe
effective upon the effective date of the ordinance enacted with
respect tﬁeréto; but Bo projéct designed and limited to serving
‘the citizens of one separate and distinct area éf a local
governaent uanit shall be combhined with a project designed and
limited to serving the citizens of another separate and distinct
area of such local goverament unit.

{b) ﬁ ldcal gdvernment unit may by ordinance combine any -two

or nore series of general obligation bonds for purposes of sale.

If the projects being financed by such general obligation bonds

have different useful lives, it shall be sufficient for the
purposes of section 602 if an aggregate prinéipal amount of
bonds cgual to the separate cost of each project having a
shorter useful life shall have becen stated to mature prior to
the end of each such uselul life, and the balance prior to the
end of the longest useful life. The conbined series may be
stated to mature, otherwise, in conformity with the provisions

ol sect.ion 602.
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!cost has been retired. For example, suppose a local government

COMMENT

10. COMBINING FOR PURPOSES OF FINANCING OR SALE. 138
it {requently happens that greater financial strength, g
and conscquently a lower interest cost can be obtained by .’3

financing two or more projects as a unit. Water and sewer ot
projects are often combined for financing purposes. Parking

projects may be strengthened by being combined with water or

sewer., Oreater local flexibilicy of operation is also obtained

“by permitting the surpius revenues of one such project be

uscd to repalr or extend the other. The scection gives legis-
lative authority for such combining, but subjecct to the limita-
tions that taxpayers or rate payers of one area of local govern-
ment may not be charged to support projects in another arca.
from which they would receive no benefit, as for cxample when
scwer service is provided only for a small area of a township.
Parking and recrcation facilities open to the public, however,
¢learly serve all,

Subsection (b) permits the combining for purposes of
sale of 'the general obligation bonds financing one or more
projects. This is often desircable as within limits, the larger
a single scries is when offered for sale, the lower the interest
cost will be. Combining also reduces the number of times an
issuer comes to market in a given period of time. Since the
credit is the same, general obligations, the total debt to be
incurrcd can be rolled up into one series. The useful life limita-
tion, where projects have varying useful lives is satisfied
by arranging stated maturities so that at the expiration of the
useful life of each project an amount of bonds equal to its

-

unit desires to finance $300,000 of equipment having a useful
life of 10 years, §700,000 having a life of 15 years and a
$1,000,000 building having a useful life of over 40 years, but
using a 30 year issue. The total series will be $2,000,000 of
which $300,000 must be retired before ten (10) years, $1,000,000
by the end of 15 years and the balance by the end of 30 years.
Earlier maturities would be greater than if the entire
$2,000,000 were set up on the level annual debt service plan,
but considerably less than if each debt were set up on its own
and separate level annual debt service basis, again giving
prescnt taxpayers a break.

‘Q‘ Section 711. PFinancial Advisor May Not Participate in Public
\ﬁ/ ’

or Private Sale.--Any person acting as financial advisor to a

local government unit may not directly or indirectly purchase,

sell or deal in the bonds or notes of such local government unit

.except as a broker executing orders ¢f a bona fide custoaer,

until the distribution of the series as to which such person is
acting as financial advisor shall have been completed. If such
person violates this section, he 5hall forfeit twice the

comaission or profit realized to the local governzeat uait. (
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COMMENT
11. FINANCIAL ADVISOR MAY NOT PARTICIPATE IN PUBLIC OR PRIVATE
SALE

Obviously there is a potential conflict between advising
an issuer on the set-up and marketing of an issue of bonds or

notes and being a dealer in or underwriter of the same bonds for
personal profit. During the period of distribution of a scries
of bonds or notes, the financial advisor not only cannot be a
member of the underwriting group, but the financial advisor should
refrsin from dealing in or making a market for such securities
during such period. The prolibition against dealing does not
prevent the exccution of bona .fide brokerage transactions on
custoners' orders.,
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ARTICLL VIII o
Filing with and Duties of the Department

COMMENT

IN GUHNLERAL. The Depariment of Community Affairs is
ven jurisdiction over proceedings for the issuc of bonds or
tes. Transcripts are filed with the Department prior to
tual closing of the sale, and a statement of non-completion of
le is filed afterwards if the sale is not completed.

_ fpnual debt statcments are also
filed with the PDepartment. Up-to-date data on the totality
of stiate and local debt outstanding is important to the credit
of the Commonwealth in its cxtensive bond financing. Failure
to file automatically prevents the issuance of further debt.
Fees are increased to make this activity of the Department
self=supporting, and & penaluy fer late {ilings 1is provided.
The Department cxamines the proceedings in a guasi-judicial
nanner and issues a certificate of approval or disapproval.
The procecdings submitted are approved unless the Department
takes timely action (20 days} :0 disapprove or obtains an
extension of time in which to act. Bonds or notes delivered
without the approval, or presumed approval of the Department
are made invalid. The approval of the Department and the lapse
'of time for appeals f{rom its action gives a statutory finality
to the proceedings precluding subsequent attack except upon
constitutional grounds, which now will be few. Receords of the
Department are admissable in court and may be kept in summary
form, the original submissions being periodically destroyed.
The Department is given statuuory authority to prescribe forms,
define terms and issue rules and reguiations to simplify and
streamline its operations. .

TN

390{ Section 801. <cCertification of Bond or Note Transcript to
Departzent.--The governing bhody of each local government unit
shall, before any bonds or notes [except fundiug bonds issued
with court approval) are actually delivered to the imitial
purchasers, or before becouing bound on any lease evideacing the
acguisition of a capital asset <ause to be certified to the

, departzent, under the signature of the c¢lerk or secretary of tie
governing body and its corporate seal, a complete and accurate
copy of the proceedings had for the incurring of debt, as
provided in section 411 of this act. -

| CCMMENT ' (

1. CERTIFICATION OF BOND QR NOTE TRANSCRIPT TO DEPARTMENT. "

The filing with the Department is made for three reasomns:
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(a) TFor review by the Department as a check on
the accuracy of the positions taken as to debt
cxclusion and the absence of debt exceeding
the limitations prescribed by this Act.

(b) To create a finality to the proceedings includ-
ing an end to attacks by litigation,.

(¢) To cnable appropriatec records to be kept and
reports on over-all debt to be made to the
General Assembly to enable it to maintain con-
tinuous surveillance over the operation of the
legislatively imposed debt limits.

The certificate from the recording office accompanying

this submission should cover the required filings for previous
issues for the exclusion of "subsidized Debt'" and the Tequired

filings of "Annual Debt Statements", as well as the filings
subscquent to Departmental approval of prior debt incurring
proceedings.  This will demonstrate the local availability of
debt information. The "transcript” of procecdings mcans copies
of the adopted resolutions, prools of advertisement and the bid
or bids received for the bonds or notes, as well as any decrees
of court entered in proccedings for the approval of funding
debt. It does not include the usual “closing" or "settlement®
certlfxgatca.?gCEL

Section 802. Filing of Annual Debt Statements and Statenents
or éompletion of Sale with Deparﬁment; Penalty.=—Hithin ninety
days arter the close of eacl. fiscal year, each local‘goverpmgnt
unit shall file with the department a copy of an anpual debt
statement in form conforming to section 410 of this act with all
necessary recertifications with respect to the gxclusion of any
cutstanding self-sustaining or self-liquidating debt. If a bond
or note setilement shall fail of completion, in whnle or in part
the local government unit shall file with the department withip
ten days a notification of noncompletion of sale, stating'ghat
any part, if aany, of the issué shall have been delivered. Fron
and after the.érescxibeﬁ filing dates required by this sectioan
no certificate of approval of any debt shall be issued by the
departuent if any filing required to be mdée by this section,
with the teguiﬁed fee, shall not have been made prior to the
issuvance of éuch certificate. The Erovisions oflthis,section are

not subject to waiver by the department.
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COMMENT
2. FILING OF ANNUAL DUBT. STATLMENTS AND STATCMENTS OF COMPLETION
OF SALE WITII DUPARTMINT; PENALTY.

Il Departwental records are to be meaningful, they must
accurately reflect a true situation, the non-completion of author-
izations must be reported. The term "report" mcans a mere letter
of notilicution which can be dispatched by bond counscl, the
Cinancial advisor or any authorized officer of the local govern-
acnt un}t. Completions, being the usual situation, need not be
reported,

The penalty for failure to file is that no further Depart-
mental approvals may be obtained. The section should be read
in connection with section 803 on filing fees, including the
additional fees for late filings, and the provision that any
submission as to which the appropriate fee is not paid is not.

a "filing". The requircements of Scction 802 as to filings are
not subject to waiver, which rule includes the fee for late
filings. The express non-waiver clause is not intended to

raisec any implication as to the right of the Department
to waive other mandatory provisions, but is designed to prevent
a construction of the fee provision, including the "late-
filing" additional fee, as merely directory.

It should be noted that annual debt statements will be
due from all local government units within 90 days after the
close of their first fiscal year following the effective date
of this Act. If filed thereafter, the late filing fee must

be paid. 8303w?

] Section 803.) Fees for Piling; Extra Fees for Late

;
Filings.--Every timely filing with the departmeat shall be
accompanied by a filing fee of fifteen dollars ($15), and every
late filing shall be accompénied by an additional late f£iling.
fee of one hundred dollars ($100) a day up to a maximum of eight
hundred eighty~five dollars ($885). In the case of filings for

nev issues of bonds, including filings with respect to lease

rental debt the filing shall be accompanied by an additional fee

.of one nill on each dollaxr of aggregate principal amount of

bonds or notes to be issued aﬁa so0ld by the local government
?nit up to one million dollars ($1,000,000) aggregate principal
'amount, and three-quarters of a mnill on each dollar of aggregate
principal amount tp'he solé at such time in excess of the first

L3

one millien dollars ($1,000,000), up to ten million dollars

112
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{310,000,000) and one-guarter of a will on the excess over ten
million dollars ($10,000,000). ¥o submission shall constitute a
£iling until the proper fee is paid. All fees received hereunder
shall be paid by the departmeut into the State Treasury through
the Depa:tment'of Revenue.

COMMENTY
3. FEES FOR FILING; EXTRA FEES FOR LATE FILINGS.

The foc scale on new issues is double that of existing
law by rcason of certain additional dutics imposed on the
Department. The concept should be to make the bond activities
of the Department sclf-supporting, and, consequently no drain

on the Commonwcalth's budget.

. 0 . . .
Section 804?@‘ ¥amination of Bond or Note Transcript and

Other Filings by Departuent; Certificate of Approval.--The
‘départment shall, upon receipt of any bond transcripts, or other
filings carefully examine the same to determine whether the

proposed debt is within any applicable limitations imposed by -

this act, vhether prior debt was lawfully incurred . and whether

the proceedings for incurring the debt, for issuing and selling
the bonds or notes and for excluding self-liquidating and
Subsidized debt have been taken in conformity with thé
Constituytion and all thea applicable laws. If, upon completion
of its exawmination, a transcript or‘filing is found by the
departaent to be.in conformity with the Constitution and
existing lavs, and is consistent with.the record of prior

filings by the local governnment unit, the department shall

certify its approval to the local government unit.

COMMENT .
4. EXAMINATION OF BOND OR NOTE TEANSCRIPT AND OTHER FILINGS
BY DEPARTMENT; CERTIFICATE OF APPROVAL,

The section sets the standards by which the Department

shall examine the proceedings filed with it. The frame of

reference is for conformity with law and consistency with prior
filings, not for wisdom or any policy involved in a particular
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procovcding.  An engineer's certificate as to projected revenues,
or the like is not subject to review by the Department except
for such obvious departure from reality as would, in cflfcct,
mahe the Jdocument no certificate on its {ace. The consistency
with prior (ilings does not, of course, mecan that projected
revenues need be the same as prior projections, but a consistent
approach must be taken, or correction made in the prior filings.,
Prepayments may reduce prior debt. Certification as to pre-
payments sin¢e a prior report would remove the apparent in-
consistency. One penalty for unlawfully incurred prior debt,
including unlawful exclusion of subsidized and self liquidating
debt, is the disapproval by the Department of future debt until
cure is ecffected.

2505

Section 805."" Certificate of Disapproval; Correction of
Proceedings.«nlf the department, ﬁp;n completion of its
exanination finds it cannot issﬁe a certificate of approval, it
shall notify the local government unit of the reasons uhg it
cannot &o so. If the proceedings or any prior filings are
subject to correction for demonstrated typographiéal or

computational error, or otherwise or for failure to include a

Jnecessary document or certification and such correction is

approved by the departrent, the error shall be corrected in a;l

»

places, or the additional document or certification shall be

furnished to the departmént, within ten days, and upoa such
other terms as the departaent may specify, and thereupon the
department shall certify its approval. If the deficiency shall
not be subject to correction, the department shall certify its

disapproval to the lccal governament unit.

COMMENT o
5. CERTIFICATE OF DISAPPROVAL; CORRECTION OF PRIOR PROCEEDINGS.

The section provides for the "cure" of any filing, if
that can be done., This aveids the necessity of starting all .
proceedings over again if an error not going to the foundation
of the proceedings exists. Examples would be errors in the
application of interest rates to the computation of one or
moTe stated maturities, or an error in the computation of the
annual debt service for one or more years., As a condition of
its acceptance of any proffered cure, the department may require
such corrective notification to the public as may be reasonable.

-
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Obviously minor computational errors not seriously or
materially affecting totals will require no public notification.
Nor should public notification be required if a required o
document is inadvertently omitted from a filing. An error of
10% or more in total debt service, on the other hand should
require some public notification where the incorrect debt
service has been advertised.

The section requires that the Department give notification
and oppertunity to cure to the local government unit prior to
the issuance of a certificate of disapproval. The notification
may be oral or may be in writing accompanied by a request fo
an extension of the Department's time within which to act.

Thus, the Department must review the filings and take action,
or request an extension promptily.

Section 806.9 Effect of Pailure of Timely Action by
Departrent; Extension éf Time to Act.~—-If the local government
unit shall have subnitted a filing to the department by
Qééiifie& mail, retura receipt requested, or shall otherwise .
haée an official receipt therefor from the departuent, aud the
local governmént unit shall not, witﬁin tuénty days-of the date
of receipt of the filing by the department have :eceiied the;
certificate df'approval or disapproval or notification of
correctablé error, the filing shall be deened to have been
approved for all purposes, unless the 1ocal.governmént uﬁit
shall bhave extended the time within which the departﬁeﬁt ﬁay act
by written'communication to the depattnent, or bj failuze.to
object to a written communicatioen from the deé&rtment requesting

such extension. Extensions shall not exceed one additional

COMMENT : :

6. EFFECT OF FAILURE OF TIMELY ACTION BY DEPARTMENT; EXTENS ION
OF TIME TO ACT. S

The Department is placed under a 20 day time limit, As
a cond1tlog precedent to the start of the time limit, the filing
must be evidenced by a receipt in one of two forms.

{a) -Retgrn receipt for a filing made by
Tegistered or certified mail; or

(b) Official receipt by the Department.

115
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To constitute a "(iling" the local government unit must also

Eo able to dJdemonstratc the payment of the apprepriate filing
ce.

Since the normal time between receipt of bids and settle-
ment or closing is 30 days, the 20 day limit on Departmental
action scems reasonable.

:! Tay 3 - 3 3

L ?411u10't9 act after a proper filing made in accordance
with the conditions of this Section, when properly documented,
operates as an approval, such documentation, including a

proper affidavit of non-receipt of action or request for ex-
tension. : |

‘ One additignal 20 day period is deemed ample, and is
m?ue available either by mutual agreement, or by request of
tie Department and a failure of the local government unit to

msge timely objection. The request triggers the extension
wiich will last until a reasonable time after written objection

is made. §307

Section 807. Records of Bepartﬁent.«-(a) The deparntsent .
shall keep all proceedings on file for a period of four nonths
after issuance of its certificate of approval or disapproval and
thereafter, as long as any appeal respecting such proceedings
shall be pending and not finally deternmined. )

(b) The department shall keep a public record, with respect
to each local goverament unit showing: ‘

(1) The name of the local government unit;

(2) The purpose of each issue;

-

{3) Whether such issue is nonelectoral or electoral, and the

exient to which such debt is subsidized or self-liguidating, and
if subsidized—or-self-liquidating in part the princi}al'amount
thereby eliminated from nonelectoral debt;

(&) The schedule of stated maturity dates, interest rates
and mandaﬁory sinking fund payments for each outstaanding issue
of bonds or notes;

(5) The dates and desiqﬁations of each issue of bonds_or
notes with the approval number assigned to each issue;

(6) The aggregate principal amount of each issde remainiag

outstanding on each Deceaber 31;




11 {7} The aggregate principal amocunt of debt authorized, the 117
12 aggregate principal amount issued and delivered, aud vhether any

13 vunissued authorized debt has been cancelled;

1k (8) The aggregate principal amount of electoral debt,

15 nounelectoral debt, subsidized debt, lease rental debt,

16 self-liquidating debt represented by guaranteed revenue

17 obligations, and of self-liquidating debt represented by revenue

18 obligations outstanding on each December 31; and

19 (9) The local government unit's most recently certified

20 DYorrowing base. |

21 {¢) Documents no longer required to be kept in file by‘the

ptovisions of subsection (a) of tiis section 807 and frou which

':all record entries required by the preceding subsectiog have

24 Dbeen made, may be disposed of as waste paper in the maazper

25. prescriped by law. 7

26 (¢) <The department shall kéep.an up-to-date list of

27 registered financial advisors. ' |

28 (€} The records of the department shall be public records,
-29 available for examinaﬁion by any citizen of the Conmonvealth or

30 any bondholders or nuteholders, and copies thereof, certified as

1 correct by the secretary of the department under the seal of the
2 departnent, shall be admitted as evidence of the facts therein
3 stated in all courts of this Comnonwealth and elsewhere.

COMMENT
7. RECORDS OF THE DEPARTMENT.

The records of the Department will be the key to its .
biennial reporting to the General Assembly, and to the reporting
on local debt necessary in maintaining the credit standing of
the Commonwealth and its subdivisions. The records of the
Department are public records and admissible in all proceedings
as prima facie evidence. Items 6, 7, 8 and 9 of subsection(b)
must be reviewed annually to be kept up to date.

N
‘ ‘}

Subsection (c) permits disposition of filed originals
not required for pending litigation. To save expense, micro-
filming is not required, and the "take-off" to the permanent
records will constitute the evidence, together with the filings
in the local offices for the recording of deeds.
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Approvai by the Departumeat.--Bonds or notes sold and delivered
to tke initial purchasers prior tc an approval of the issue by
the department under section 804 or section 806 of this act
shall be invalid and of no effect in the hands of the initial
\purchasers'QXCept to the extent provided in this section 808. In
‘the hands df a bona fide purchaser {other than an initial
purchaser or member ¢f an underwriting or selling group) for.
value without actual notice of the lack of a prior approval By
the departmenﬁ, anyrbonds or notes containing a recital that the
issue had been approved by the dep#rtment shall be valid and
supsisting instruments enforceable in accordance with their |
terns, and any applicable borrowing base shall be deened
increased to the extent necessary to validate and keep such
bonds valid, but not for the purpose of reduciug the liability
of any person. under the next sentences, The local govanment
unit shall be eantitled to recover all interest and principal
payable thereon from the initial rurchasers and the individuals,
including the officers of the local government unit, responsible
for making the unapproved delivery. Notwithstandin§ the
invalidity of the instruments &s to them; the initial purchasers
shall be entitled to credit, in any action determining such
invalidity or for the recovery provided by the preceding
sentence for the amount of: '

(1} Any proceeds of the sale of the insirumehts still held
unexpended by the local government unit; and

4

(2) The 1essér of either: (1) the cost or fair market value,
vhichever is the lesser, of any capital project or part thereof
orlinterest therein acquired hy-the local QOVernﬁent unit by an
‘expenditure of a portion or all of the proceeds of the boads or

notes; or (ii) the remaining nonelectoral bo:rouing capacity of

the local government unit,

o

7y

i

N



€

S Vv @ o

12

13

L
15
16
17
18

19

20
21
22

COMMENT
8. INVALIDITY OF BONDS OR NOTES DELIVERED PRIOR TO APPROVAL
BY THE DEPARTMENT.

The real enforcement of the requirement for department
approval is this provision making the bonds invalid except in
the hands of a bonafide purchaser without actual notice, except
an initial purchaser (usually an investment banking firm or a
financial institution well able to see to it that approval is
obtained). The term initial purchaser extends beyond a tech-
nical "first buyer" to include all in the professional chain
of initial distribution until an ultimate customer becomes a
bonafide purchaser of the security (see Uniform Commercial
Code, Article 8).

The creation of a bonafide purchaser does not re;ieye’
those participating in an unauthorized delivery from liability

to the local government unit. The liability will, ordinarily,
be limited to the interest payable, since the off-set permitted
will usually cover the principal of the debt. The off-set
allows the local government to keep the proceeds, so as to
protect it from any contractual commitments made on the faith.
of the sale of the bonds or notes. The section, as a penalty
designed to ensure compliance, does not permit the discount

to present worth of recoverable interest,

Section 309.? Finality of Proceedings; Validity of Bonds or
Notes.--(#)'where a certificate of approval has been issued by
.the departnent or has been deemed issued under section 806, and
no appeal has been taken, or when after appeal, the proceedings
have been approved finally by the court, the validity of the
proceedings, the fight of ﬁhe local government unit to issue its
bonds or notes'lawfully pursuant to those proceedings, and tﬁe
validity'and dye enforce#bility of the bonds ;r notesiin .
accordance with their terms shall ﬁot‘thereafte: be ingquired
into judicially, in equity, at law, or by civil‘or criminal
proceedings, or otherwise, either directly or collaterglly
except where a constitutional guestion is involved. The effect
of the approval by the department, or by the court oa appéal,
shall be to ratify, validate and cbnfirn,‘so far as Qood faith
purchasers of the bonds or notes ére concerned, such proéeedings
absolutely, including the lawful nature of the project,

notvithstanding any defect or error in such proc¢eedings, except
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as specifically provided hereinafter in this section, and any . 120

debt limit imposed by this act shall be deemed increased to the

LR

extent necessary to validate such debt. Nothing hereim contained
shall, hovever, free an inmitial purchaser. of bonds or notes froa
liability to a-local government unit for the payment of the
consideration agreed in tﬂe contract of sale, or make all such
bonds or notes valid and enforceable in the haﬁds of an initial

purchaser unless the issuer shall have received a substaatial

consideration for the issue as a whole.

——— e

(b} Nothing herein contained shall, however, relieve any
person participating in such proceedings from liabality for
kndwingly participating in an ultra vires act of a local
governuent unit, or from any civil or criminal liability for
false statements in any certificates filed or delivered in such
proceedings. ' _ ' @(

: COMMENT . _ N

9. FINALITY OF PROCEEDINGS; VALIDITY OF BONDS OR NOTES.

This section puts an end to litigation concerning the

validity of bonds or notes upon the expiration of the time for

an appeal, or the entry of a final judgment after an appeal.
The finality extends to the lawful nature of the project. The
finality covers, revenue bond issues and guaranteed revenue
bond issues. The exception for where constitutional issues

are involved is a lesser one than formerly where debt limits
were constitutional and exceeding the limit in a legislatively
approved manner was ineffective. The constitutional issue
Will now center solely on whether the project was one which could
constitutionally be authorized by the legislature. In the case
of.new_projects, of types not heretofore recognized as con-
sStitutional projects for local loeal government units, the

test case" approach still remains available as in the past,

The section makes it clear that the concept of finality
does not extend to the liability of the initial purchasers to
pay the agreed consideration, or free the holders from an

‘issuer's defense or lack of consideration except to the extent

stated. The language used conforms to that used in Article 8
of 'the Uniform Commercial Code,

Subsection (b) indicates that the statutory finality does i
not relieve from liability those who have knowingly set out o
to swindle or otherwise participate in actions beyond ther Q
powers of a local government unit. ' ‘ ' '
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Section B810. Power of Department to Define Terms, Issue
Rules and Regulations and PbescribelForms.*vThe department shall
have power to prescribe rules and regulations regarding, and to
prescribe forms for, reports and filings to be submitted to the
department pursuant to this act. Such definitions, rules and
regulations when published and made available to the public

shall have the force of lav.

COMMENT
10. POWELR OF DEPARTMENT TO DEFINE TERMS, ISSUE RULES AND
REGULATIONS AND PRESCRIBE FORMS.

This section gives the Department power to "flesh out"
the meaning of the statute by its definitions further refining
the meaning of terms used and by prescribing procedures and
forms not contrary to the express terms of this Act. For
example, a departmental rule or regulation could not provide
for a waiver of matters expressly made nonwaivable by the
statute (Sce scctions 802 and 803 and the accompanying comment).
Giving such definitions, rules and regulations the force law
makes ‘action taken in reliance thereon legally protected action,
subject to attack only upon a finding of invalidity in the

giftnition, rule or regulation as going beyond the scope of the
atute,

Section 811. Biennial RePofts to the General Assembly.—-The
‘department shall on or befdre June 15 in each even-numbered
yeat, beginning on June 15, 1979, report to the Géﬂeral Asseably
the amount of all net debt of local government units for each
class of unit and by eaéh categary Bf debt, outstaﬁaigg at the
beginning of the period covered by the report, the amount of
debt issued during the period, thé amount repaid auring the
period, and the net amount outstanding at the end of the period.
The report shall also set forth foé each class of local ’
government unit the highest, the median and the lowest ratio of
net nonelectoral and net nonelectoral debt plus net lease rental
debt to the applicable borrowing bases, and the highest, the
median, and the lowest ratio of the paxinum annual debt service
to the applicable borrowing base of all outstanding net
nonelectoral debt and net nonelectoral debt plus net lease

-

rental debt. The period for each class of local governaent unit
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1 shall be its two fiscal years ended pnext preceding the January

irst of the year in which the department is required to file

| %
H

3 its report. The report shall also list each local goveroment
-~ “unit whose cutstanding net nonelectoral debt and net
noneclectoral debt plus net leasa zental deht exceeds or is less

than one million omne doilars {$7,000,001} below the applicable

~ oo o

berrowing base.

COMMENT
11. BILNNIAL REPORTS TO THL GLNLERAL ASSEMBLY.

Under the Constivution, responsibility for fixing debt
limits rests with the General Asscmbly. Admittedly, the limits
here fixed are to some extent experimental and should period- 7
ically be reviewed in the light of accumulated experience. If
after, say three such reports are received, further reporting
is decemed unnecessary or burdensome by reason of the expense
invelved the Section can be repealed, or modified to require
only the data necded by the Generul Assembly. Annual reports

juld well be too fragmentary. Every two ycars seems to be _( ,
trequent enough. The report should give the General Asscmbly S
informatien not only as to total debt and debt burden. It o
should also enable the General Assembly to see whether an
appreciable number or class of local government units are close
to exhausting their debt limits so that timely legislative
action may bc taken if deemed necessary. It goes without
saying that the Department can transmit its recommendations
with the repert.
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ARTICLE IX

Appeals\ Concerning Debt
‘%‘MCOMMENT

IN GENERAL. The précecdure herctofore used for appeals has been
followed. All appeals {and actions) contesting the validity of proceedings con~
ccrning the incurring of debt have been centered in the Commonwealth Court. This
would always be the case if the appeal were taken after the Department had approved
or disapproved the issue, and the fact that court action is sought before the Depart=
ment takes action should not confer jurisdiction upon another tribunal, This channel~
ling of actions will cnable the Commonwealth Court to develop an expertise in
matters relating to the incurring of debt. It will likewise ensure a uniformity of
approach throughout the Commonwealth, The proceedings will be by petition and
answer, with service by certified mail on designated parties. Notice to taxpayers
generally will be given in such manner as the Commonwealth Court may direct,
Appeals will lie from a decision of the Commonwealth Court as provided in the

Appenlate Court Jurisdiction Act of 1970, subject to a 10 day notice of iritent to
appeal. .

ARTICLE IX
appealéIConce:niﬂg Debt
Section 901. Appeals by Interested Parties and
Taxpayers.~-where proceedings Zor the incurringkof debt ‘and sale
of bonds or notes or the exclusion of debt as self-liguidatiné
or subsidized bhave been taken by a local government unit and the
department shall have certified or shall have been deemed to
have certified its approval or disapproval of the issue, or
exclusion and the fécﬁ.éf final adoption of the ordinance
approving the sale or the exclusion shall have been advertised
one time in a newspaper of general circulation in the area of

the local government unit, such local government unit or any

. other interested party, or any taxpayer of the local goverament

unit may appeal within thirty days from the earlier of:

| (1) The date of advertisement of the fact of the final

.pa'ssage of the ordimance approving t:he sale of the bonds; or
(2) The date of the departwenv's certificate of approval,

the date it is deemed to have beer approved, or the date of its
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disapproeval. The appeal shail be by petition to the Comuonwealth 124 <\

Court. The petitiom shall allege the error or errors in the 7y

proceedings in the manner required of bills in equity, and the |

jburdes of persuading the trier of fact as to ail matters of fact

shall be upgn the appellant. ’ o F
" Jurisdiction is hereby conferred upon the Commonwecalth Court

to hear and determine such appecals, and all other appeals and

actions provided for in this act.
COMMENT

1. APPEALS BY INTERESTED PARTIES AND TAXPAYERS

Appeals by either the local government unit or by taxpayers or other
interested parties may be taken from the action of the department to the Commonwealth
Court. COther interested parties may include underwriters, persons whose lands are
being taken for a project claimed by them to be an illegal project, or persons other~
wise affected by the project, either favorably or adversely. Appeals should be
expedited and so the time for appeal runs from the earlier of the final adoption and
advertisement of the ordinance approving the sale of the bonds or the date of the

department’'s approval. The appeal time in the ordinary case will run from the final o
Jadoption of an ordinance approving the sale of bonds, but in the case of an ex~ A
clusion of debt as self liquidating or subsidized debt the approval of the exclusion - T
by the Department may occur before the sale of any bonds, since the governing
body may not wish to go ahead with the project unless certain of the exclusion. In
any event since the Department will have normally acted in less than 20 days, there
will be 15 to 10 days after Departmental Action in which to perfect the appeal. The -
30 day period is consistent with the 30 day period in the Appellate Court Jurisdiction
act. Expedited action is obtained by having the time run -from an earlier date than
Departmantal Action, The filing of an action is not an automatic stay and the Depart=
ment may act before answer is due from it, so that the court may be advised of its
position. ' -
Section 902. 4iction to Contest Proceedings Before
Depa — ‘ : - :
partmen ta'l‘ Approval.-~iny local government unit, taxpayer, or
Oth +] { . .. . . . R
ST interested party may hrz._ng an action J.n/t'he Commonvealth
Cou i s 3 s s . ‘ :
Ft asserting the validity or invalidity of any action
toncerni i i .
Taing the incurring or exclusion of debt froa nonelectoral
debt < ) _ _ :
or lease rental debt Prior to action thereon by the
departn i i : : .
P ent, in like Banner as an appeal from departmental L
action: > . - ' P
ion; except in cases whare this act expressly coufers : (

-

jur;sdiction Gpon another tribunmal.
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COMMENT 125

2. ACTION TO CONTEST PROCEEDINGS BEFORE DEPARTMENTAL APPROVAL

Consistent with the policy of requiring a fast decision of controversies
relating to debt matters, action to contest can be brought before final determination
by the department. In the normal case a threat of litigation will prevent the giving
of 2 "no litigation pending or to the knowledge of the undersigned threatened ,"
certificate at a bond closing. Thus where serious threat is made the local government
unit should be empowered to bring an action at the earliest possible moment to

resolve the matter. The petition will, of course, be in the nature of an action
for a declaratory judgement, which by reason of the importance of the matter,
and the need to avoid usclesss expenditure of time and funds should be resolved
forthwith. :

The section will also apply to proceedings where no prior depart-
mental approval is required, as for example, in the issue of tax anticipation
notes and funding debt issued pursuant to court order.

‘Section 903. VNotice of Appeal or Commencement of Action;
Record; Service of Notice.,~-Notice of any such appeal or the
start of any action shall be givea by the petitioner, together

with a copy of the petition to the clerk or secretary of the

.local government unit if it is not the petitioner, and to the

departaent at HarriSburg,.ﬁennsflvania by mailing the same
certified mail, retursn ieceipt regdested, postage and fees
prepaid. The return receipt shall be accepted as proof of
service. Notice shall be served upon taxpayers by publication in
such manner as the court shall direct. Forthwith upon the
receipt of such service, or the fiiing of a petition by it, the
local government unit shall transmit to the prothonotary of the
Conmonwealth Court duly cerﬁified copies of all documents
required to be filed with the defartment and the department to
the extent the same have been concluded shall certify to the
prothonotary any action thereon taken by it. Such proceedings so
dertifiea shall become a part of the record and shall be

adaitted in evidence, together with any other evidence offered

by the parties. _ o .



- COMMIINT )
3. NOTICE OF APPEAL OR COMMENCEMENT OF ACTION: RECORD: SERVICE OF 126 (
NOTICE - -

The scction follows the prior statute with necessary medifications to .
provide for the commencement of actions under Section 902, of the Act, Other details
of the proccedings will, of course, be subject to the appropriate Rules of Court s~

blished by the Commonwealth Court,

Soction 904. PFiling of Answer.--The local government unit,
the department, any rperson interested and any taxpayer of the
local government unit desiring to answer the petition, amust file
their answer within ten days after the service of the notice of

appeal and the petition, or by such earlier date as the court

~f O o W W

may fixe.
. COMMENT
4. FILING OF ANSWER '

Ten days will always be sufficient for the filing of and preparation

of an answer. If those attacking the proceedings are tax payers, the time is clearly
sufficient as the issues will have been fully considered by the local government unit
before embarking on & course of action. If the action is brought by the local govern=

@nt unit, it will be in response of threats of action by the local groups., The need A
for a speedy determination of the issues to forestall loss of money due to market
changes in interest rates or the expiration of time in which to settle under a bid for
the bonds may justify the Court, by order to show cause, or otherwise, in lmposing

a shorter time for answer.

8 Section 905. Hearings; Pleadings.-—~After the expiration of

9 the time for filing answers, the court shall fix a day for

10 hearing, of which notice to all parties to the proceeding shall
11 be given as the court may direct. At the hearing the court way
12 bhear evidence, but the proceedings shall be limited to the '

13 guestions raised by pe‘tition and ansver. New watter in aa ansver
14 shall be deemed denied and n<; demurrer or other pleading shall

, be required to bring the matter to issua.

S. HEARINGS: PLEADINGS COMMENT

e

The section tracks the prior law, and is designed to provide for a
streamlined expeditious proceedure. { l
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Scction 906. Order; Further Proceedings Subject to Approval 127
of Department.--(a) After a hearing, the court shall have pover

to affirw or to order stficken from the proceedings in

possession of the local government ﬁni;, or in aany filing in any
office for the recording of deeds, the approval of the _
departﬁent 6: any proceedings erroneogsly taken by thé local
gobernment unit, or, if in the opinion of the court the

proceedings had by the local governhent unit are subject to
correction or amendment, it may refer the matter back to the

local government unit for such action.

(b} any further proceedings by the local government unit

'shall be again filed with and shall again be subject to approval

30

proceed after a decision of the Commonwealth Court,

8]
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7'

by the depaftment if the original proceedings wvere :eguired to

be so0 filed and approved.

' COMMENT ‘
ORDER: FURTHER PROCEEDINGS SUBJECT TO APPROVAL OF DEPARTMENT

The section parallels the prior law,

Sectioh $07. Appeals fréq Conmonwealth Court.=-FProm any
final decision or order of tke Copmonwealth Court, appeals may
be‘taken as from other final decisions or orders in accordance
vith the Appellate Court Jurisdiotion Act of 1970, but the paity
appeAling nust give all other parties notice of his intent to:
appeal within ten days of the entry of the order oﬁ the
Commonwealth Court.

' - COMMENT
APPEALS FROM COMMONWEALTH COURT

in an effort to enable contested bond issue cases to

appeal should give prompt notice, after which he may perfect the appeal
in the usual manner. ‘ .

any party intending t¢
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ARTICLE X ' 128
Sinking Punds: Reserves and Pledged Revenucs

COMMINT

IN GUNERAL. The Article provides for a sinking lund
which may have therein one or more accounts for various pur-
poses, including debt service and in the case of revenue or
suaranteed revenue bonds for reserves, maintenance, repairs,
bond redemption and the operation of the project as well as
a surplus account. The funds in the surplus account must be
made available to the local government unit for any lawful
purposc. Where dssessment bonds are issued the proceeds of
assessments go into the sinking fund which may have a revolving
fund account for the payment of costs of other such improve- -
ments. It is a mandatory duty of the treasurer of a local
government unit to make the required payments into the sinking
fund, and if not appropriated proportionately out of each
receipt of moneys. Accumulated moneys in the sinking funds
may be invested in the same investments as Commonwecalth moneys
awaiting expenditure. Withdrawals from a sinking fund account
may only be made by the bank appointed as the sinking fund _
depasitary pursuant to Article IV but the investment and manage-
ment of the funds is in the local government unit or its
sinking fund commissioners. Funds remaining in the sinking
fund for two years after they are payable to a bondholder or
noteholder are to be returned to the local government unitz.
The Department of Community Affairs is charged with auditing the
Yarious singfgﬁ funds and compelling compliance with the Act.

Section 1001. <Creation of Sinkiag Pund and Accounts
Therein.=« (a) Everé local governuent upit baving outstanding aay
bonds or notes shall create forthwith, subject to the teras ?f
any existing contracts wiﬁh the holders of such bonds or notes,
and every iocal government unit hereafter issuing any bonds or
notes shall create simultaneously with or prior to the delivery
of the bonds or notes and maintain a sinking fund for the
aggregate or for one or more series of its general obliggtion
bonds and notes, and separately for each project o:lcomhination
of projects fin%ncea by gevenue or guaranteed reveaue bhoads or
notes. The sinking fund shall be maintained with the
Pennsylvania bank or bank and trust company appointe@lfrom tine
to time as sinkiné fund depositary and all nmomneys deposited
therein and the investments thereof shall be subject to a

perfected security interest for the bonds and notes for which

such sinking fund is operated until properly disbursed.

N
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{b) Moneys for the payment of taxes assumed, and principal
and interest on outstanding bonds or notes shall be deposited in
a separate debt service account in the sinking fund for each
series at the times and in the amounts provided in any contract
vith the holders of the bonds and notes, but every gpch'dontract

skall provide for deposits to he made in sufficient amount not

lesé than tea days before the date of disbursement for principal
or interest.

{(c) A local government unit pledging the rates, rentals,
receipts, éharges and tolls from the use of a capital project,
_for the security of revenue or guaranteed revenue bonds or
notes, shall, by ordinance, provide for the deposit thereof‘as
and vhen received in the'sinking fund for the project.

{d) A local goyefnment unit may provide, by ordinance, for
the creationland raintenance of other accounts in the sinkiag
fund for revenue or guaranteéd‘:evenue bonds, including
operating accounts for financed projects, reserve accounts for
various purposes, a bond redemption account and a surplus
account, may prescribe the purposes for which the funds in each
such account may be withdrawn and the amounts,‘times and sources
of deposits therein, but every such ordinancé-ghéll provide that
zoneys in the surplus fund may be used by the ldcai goveranent
uuit for any lawful purpose of such local goverament unit, and
an contract vith the holéers of bonds or noies shall provide to
the contrary. ‘

(e} Deposits in the surplus account shall be made in each
year of all revenues in excess of ihe suz of the.openating

expenses plus one hundred and forty per cent of the annual debt

service, including funds for the amortization of term bonds, for .

such year.

129
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COMMENT
1. CREATION OF SINKING FUND AND ACCOUNTS TIEREIN.

(a) This Scction should be rcad in connection with
Scction 406 rcquiring the appointment of a sinking fund depos-
itary and paying agent for cach scries or for serveral series
of general obligation bonds. A local government unit may wish
to crcate one sinking fund for the aggregate of its gencral -
obligation debt, but revenue projects will require a segregation
of revenues, and, therefore scparate fund. The depositary
'may or may not be the same as the depositary for one or more
series of gecneral cbligation bonds. The words “from time to
time" make it clear that, subject to the terms of any contract
with the holders of its bonds or notes, the local government '
unit has the power to change a sinking fund depositary once
appointed.

Moneys in sinking funds, and the investments thereof
are held in pledge for the holders of the bonds in respect
of which they were deposited until disbursed. If one sinking
fund is created for serveral series, the interests are propor- .
tionate to the principal amount of each outstanding series
unless the deposit is made, under subsection (b) in the
separate debt service account for each series.

-

*(b)} Deposits are required to be made in cach scparate
debt service account net less than ten (10) days prior to the
date of dishursement. The time is set to permit a sinking
fund depositary to take protective action for the bencflit of
the bondholders or notcholders before principal or interest
‘becomes overdue. A longer time may be specified in the bond
jerdinance, and nothing prevents the specification of a thirty
(30) day grace period for non-payment of interest before a
default can be called.

(¢) 1In revenue financing, all revenues pledged go
directly to the sinking fund as a further perfection of the
pledge therecof, but withdrawals for all proper purposes can
be ¢rcated by setting up a proper flow of funds into various
accounts. pursuant to subsection (4).

(d} The section makes it mandatory to create a final
account in the flow of funds, which is, in effect, a relcase
fund freceing surplus plecdged revenues for any lawful purpose
of the issuing unit. Counsel representing local government
units should see that appropriate limits are set upon the fund
flowing into other accounts so that there will, in fact, and
in appropriate cases be funds flowing into the surplus account.

(e) By contract provision may be made for the flow
of a greater amount of moneys into the surplus fund.

Section é% Sinking Fund for Assessments.--If a local
goverapent unit issues bonds or notes as generai obligation .
bonds or guaranteed revenue bonds to provide funds for and
towards the cost of making permanent street, sidewvalk, water or
sewer iaprovemeats and such cost is assessed against the

-

properties benefited thereby, the assessments as collected shall

130
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be paid into the sinking fund for such bonds. The ordinance

authorizing such bonds may provide for the payment of such

assessuents into a revolving fund account to provide noneys for

and tovards the cost of other such improvements, and in such

case, the ordinance shall alsc provide for the, payaent into the

sinking fund from other sources of moneys sufficient to pay the

principal of and the interest om such boands or notes and such
bonds or notes shall not by virtue of such assessment revenues
be excluded fron nonelectq:ai debt. To the extent that such
other moneys are paid iamto the sinking fund, the revenues from

the assessments may be used to make other assessable

kimproveménts. The fund may be continued as a revaolving iund,.or

discontinuecd at any time. Upon discontinuance the proceeds of
the assessments shall be uscd to pay any bonds or notes

remaining outstanding and to reimbursq the general fund of the

local government unit for the moneys theretofore paid on.accouat

of the bonds or notes.

-COMMENT
2. SINKING FUND FOR ASSESSMENTS.

The section continues the authorization, found in prior
law permitting the creation of a '"revolving fund"” for street
and other assessable improvements, with an initial bond issue
payable out of general tax revenues. In such a case, the fact
that assessments will be collected will not serve to exclude
the assessment debt from nonelectoral debt, as the assessment
receipts will not, in fact, be used to repay debt. When the
revolving fund has served its purpose, the revenues therein
and any subsequently flow into the general fund of the local
government unit, ‘ _

%2

Section 1003. Duty of Treasurer with ReéPec; to Sinking
Pund.-—it shall be the duty of the treasurer of 9ach local
governmeat unit to deposit into the'sinking fund the moneys to
be deposited therein pursuant to the covenant entered into by
the local governnent uanit uiih the holders of iis bonds and

notes, at the times and in the amounts provided in the pledges

131



24 or appropriations nade by the governing body. If no '132
2% appropriation of moneys shall have been made, or if it shall

26 appear that, as a result of other_expendiéqres, the appropriated

(A

) tax revenues will not be receivad in sufficient amounts in time
28 to pake the deposits required to be made for the paymeant of the
29 taxes assumed and interest and principal on general obligation

L

30 bonds and notes, Qr the apount due on a guaranﬁy of guaranteed

-t

revenue bonds, it shall be the duty of the treasurer to pay into

the sinking fund that portion of each receipt of tax moneys and

w N

other available revenues as will reésult im the timely
4 accﬁmulation of suificieut moneys in the sinking fund to pay the

taxes assumed and the p:incipal of and interest on the bonds or

o W\

notes, or to meet the guarauty obligation of.the local

7 goverament unit. The governing body of a local goverament unit

g8 wmay issue its tax anticipation notes uader nrticle V of this act
g to provide all or any part of any moaeys peeded for deposit in

10 the sinking funds of the local government unit.

COMMENT '
3. DUTY OF TREASURER WITH RESPECT TO SINKING FUND.

A non-discretionary duty to make the deposits required
to be made in the sinking fund is imposed upon the Treasurer
of the local government unit. Accordingly the performance of
the duty will be enforceable by mandamus. if no appropriation
of tax moneys shall have been made, or if it appears that the
receipts will not be available in sufficient amount to fund an
appropriation on the date of transfer, the treasurer comes
‘under a statutory duty to begin, at once, setting aside a
portion of each receipt of revenues sufficient to ensure that

funds will be available to pay the bonds or notes in_ timely
fashion. f

If the local govermment acts properly this provision
need not come into play. The governing body will have these -

options in proper cases:

(a) 1Issuc tax anticipation notes so as
to recalize on taxes payable after _ :

;hc disbursement on the bonds or notes
is madey or ’

TN
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{b} Incur "{unding debt" in order to
provide for the payment, if the
conditions permitting such action
arc present; or

{c¢} Refund the maturity pursuant to
Article XI of this act, if a
maturity of principal is caus1ng

209 the difficulty.

Section 1004. Deposit of and Iuvestment of Moneys in Sinking

Funds.~~(a) Any moneys in sinking funds not required for prompt
exnenditure may be deposited at interest in time accounts or
certificates of deposits of any bank or bank and t:ust'company
or in shares of building and loan aésociations or Pederal
savings and loan associations. Koneys required forhbtompt
expenditure shall be held in denand deposits. To the éxtent.that
such deposits are insured by the Federal Deposit x#surance
Corporation or the Pederal Savings and Loan Insurance
Corporation, they need aot be secured; otherwise such deposits
shall be secured as public deposits whether or_not title shall,
by virtue of the deposit with a fiscal agent or trﬁéiee for
bondholders, be in such fiscal ageﬂt or trustee, except tﬁat
moneys held by the fiscal agent, trustee or sinking fund
depositary itself may be secured as trust funds. .

{(b) Any neneys in sihkiug funds not réqqired'fot.prampg
expenditure may be iﬁvésﬁeq'iﬂ:any securities in which the
Coxmonwealth may at the time of investment, inveét nonéys of the
Comnonwealth not reguired for tue time beidg'for'expenditnfe,
subject to any stricter requijeuents in amy contract ‘with the
holders of bonds or notes for which the pa:t;cula: sinking fund
vas created or maintained.

(¢} Aall such deposits and'investments shall be in tke name
of the local government unmt but shall be suhgect to wlthdrawal
or collection only by the sxakxng fund deposxtary for p:oper

purposes in accordance vith this act.
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7 (4} Income received from any deposit or imvestment shall be 134
8 a part of the fund or account invested and ray be épplied if so
9 desired by the locai goverament unit, in reduction of or to

10 conmplete any required deposits. .

"3 {e) Fo; the purposes of investment, all accounts in a

12' sinking fund may be combined and each account shall be entitied
13 to its pro raia share of each deposit or investment.

14 (£) The sinking fund depositary sﬁall return to the local

15 government unit all moneys deposited in a sinking fund for the
16 payment of bonds, notes or coupons which have not been clainmed
17 by the holders thereof after two years from the date when

16 payment is due, except where such funds are held for the payment
19 of outstanding checks, drafts or other instruments of the

20 sinking fund depositary. Nothing in this subsection or in any
21 action taken hereun&er shall relieve the local government unit
2. of its liability to the holders og unpresented hondé;'notes, or
23 coupons.

25 {g9) ARy investments of a sinking fund, incluéing bonds of

25 the local goverhment unit held therein, may be sold at any time
26 by the sinkihg fund depositary if cash is required for

27 expenditure, or as directed by the managers of the sinking fund,
28 through any broker or dealer in securities, any other law

29 concerning dispositions of aséets of a local éovernmpnt snit to

30 the contéa:y notwithstaanding.

. COMMENT .
4. DEPOSIT OF AND INVESTMENT OF MONEYS IN SINKING FUND.

! In order to permit full utilization by a local government
unit of proper techniques of "money management', balances in
sinking funds may be put out at interest in time or savings
dccounts or invested in funds eligible for the investment of
funds of the Commonwealth not required for prompt expenditure.
The determination of "early" expenditure will depend upon the
availability of a suitable interest bearing deposit or invest-
ment for the funds available when they reach the sinking fund
and convertible into actually and finally collected bank
credit when needed for disbursement from the sinking fund.

TN
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Indced, transfers to the sinking fund can be by the
transfer to the sinking fund of suitable deposits or invest-
ments alrcady made, and, if necessary earnings can be appor-
tioned, or under subdivision (d) may be considered in deter-
mining amounts to be deposited.

Frequently more favorable investments can be obtained by
combining smaller deposits in the several sinking fund accounts,
50 that, for example, even multiples of $5,000,the standard

unit of trading in the bond market, can be invested., Also, on

occasions a higher rate of return on a certificate of deposit
can be obtained if above a certain amount is deposited. Sub-
section (e) confers the necessary combining authority. The
particular combined investment selected would, however, have

to be eligible for each account under any restrictive covenant
made with bondholders. :

Subscction (f) provides for the return to the local govern-
ment unit of moneys deposited to pay bonds, notes or .coupons and
not claimed for two {2) years. This follows the usual pro-
¢cedure under contracts with fiscal agents, as does the exception
where the sinking fund depositary has outstanding its own nego-
tiable instrument. The local government unit still must pay .
the bond note or coupon when presented. The withdrawal of the
deposit does not cause interest to accrue when the making of
the deposit had the effect of stopping the running of interest.

Subsecction (a) makes it clear that the funds remain
public moncys with respect to the requirement for posting .
funds as sccurity for deposits even when held in the names of
the sinking fund depositary or trustee. The act permits such
security to be given in the same manner as trust funds are

~securced when held by the sinking fund depositary itself. This

clarifies an issuc sometimes raised by bank examiners and the
Federal Reserve Authorities.

The final subparagraph permits the sinking fund depos-
itary to convert investments into cash, when needed, through
normal market channels, thus making it clear that general
statutes concerning the procedure for dispositions of public
property do not apply. : o i
8295

Section 1005. Management of Sinking'Fund.~-The Ranagenent

. and control of sinking funds, and investments thereof, subject

to the provisions of this act shall be vested in the governing
body of the local government unit except:

(1) ¥Where by any other law there has been created any board
or comnissién for the management and control of sinking funds of
8 particular class of locél governzent units, in which case such
board orwcommission‘shall have thé managaement and control of ihev

sinking funds of such local government units:?z o



10 (2) To the extent othervise provided by this act; and 135 (
11 (3) To the extent othervise lawfully provided in any

12 contract with the holders of bonds or notes.

: COMMENT
1+ MANAGEMENT QF SINKING FUND.

The section makes it clear that, except for the specific
provisions of this Act, and except as a lawful contract with
bondholders may provide otherwise [cf Beam v. Borough of Lphrata,
395 Pa. 348, 149 A (2d) 431 (1959) ] the control and managemont
of sinking funds, including the responsibility for maximizing
tiic carnings of such moneys rests with the governing body of
the local government unit, or with its sinking fund commissioners
where other law creates such officials. Nothingin the Act
precludes an investment advisory contract with the sinking
fund depositary or the making of investments and reinvestments
by the sinking fund depositary pursuant to any continuing
instructions given by the local government unit. ‘

290

13 Section 1006. Imspection of Sinking Funds; Orders to

14 Couply.-—(a) The department shall from time to time, not less
15 fregquently than trieanially, audit the sinking funds and all

! records pertaining thereto of local government units which have gr
17 any outstanding debt except those submitting reports auditéd by
18 an independent certified public accountant and except for school
19 districts of the first class or.cities of tﬁe second class and
20 second class A. |
21 {b) If such audit or reports shall disclose that any local
22 governpeant unit has refused or neglected to establish siaking
23 funds as required by this act, or has failed to provide
- 24 sufficient noneys for any sinking fund to meet the payments of
25 assumed taxes, principal and'inte;ést to be made therefrom,.is
2f€ not investing sufficient of the sinking fund moneys or is -
27 ‘othe:wisé in viclation of this arﬁicle, the dep&ktment shall
28 uwpake an order requiring the local govérnment unit or any officer

29 thereof or the governing body to take such steps as, in the

N

.30 ‘opinion of the department, will éausa such sinking guﬁds
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thereafter to coaply with this #rticle or to be sufficient.

(€) In addition to the criminal prosecutions provided for in
Article XIII of this act, ur in lieu thereof, the department
may, in its discretion; apply to the ﬁommonwealth Court for a
urit'éf mandamus to issue to such officer or governing body'of
the local government unit to cbgpel compliance with such order
‘of the department or such order uitﬁ sucﬁ modifications thereof

as to the court may seen just and proper.

- COMMENT
6. INSPECTION OF SINKING FUNDS, ORDERS TO COMPLY.

~ The section continues the present obligation of the
Department of Community Affairs to make periodic audits of the
operation of sinking funds, and to enforce compliance with the
requirements of law and of contracts with the holders of bonds
and notes. New is the provision that the audit should cover the

- proper 'money management” activities of the local government

unit with respect to balances in sinking funds.
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Article XI
Refunding of Debt

. COMMIENT

IN GUNERAL. This Article provides maximum flexibility
in financing by placing few limits on the power to refund.
It specifies the trcatment of that portion of a refunding issue
vhich really represents costs of refunding rather than an
inerecase in principal debt and provides for their exclusion
from debt limits and separateanortization. The Article pre-
vents the creation of perpetusl debt through refunding. It
permits the refunding of electoral debt by action solely of
the governing body, and provides that refunding of lawfully
incurred nonelectoral debt is not precluded if debt limits
have shrunk since the debt was incurred., There are provisions
permitting the revocation of a call for refunding, specifying
when called bonds are no longer outstanding and when interest.
thereon ceases. Subject to all applicable limitations, general
obligation bondas may be refunded by revenue bonds and vice-
versa. "Advance refunding" is , of course, subject to certain
federal rules. ony '

Section 1107. Power to aefund.eTSuhject to the provisions of

the oﬁtstanding bouds‘or notes and snhject to the provisiods'of-
this article, a local government unit shall have the right aand
power to refund any outstandiang debt in whole, or ia part, at
)any time by the issue of bonds or notes of the same type as the
bonds or notes being refunded, and shall have the right and
pover to refund any outstanding notes with bonds of the same
type. The refunding may be for any one'o; zore of the following
purposes: | |

(1) Reducing total interest payable over the life of the
series, by issuing bonds or notes of a shorter term or at a
lower interest rate or rates; | | !

Ca

(2) Reducing the annual debt service in any particuiar year
Or years, by extending the life of the issue subject to!tha
}imita;ions imposed by section 1107; ‘ |

(3) Elimimating any covenant or restrictiocn im, or
applicable to, any outsta?ding series or issue of bonds or notes
deternined by the local government unit to be unduly burdensome
or restrictive; = - ~ ’

L

(4) Refunding any maturity or maturities or any portioas

138
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1 thereof to a later date subject to the limitations imposeé by

section 11075 or
notes.

(2} or (3) or (4) increases the total interest payable over the
life of the series.

7 ‘ _
COMMENT
1. POWER TO REFUND.

Since local government units have limited implied powers,

it is desireable to state expressly that a power to refund
exists.

. To many the concept of refunding is limited to a refund-.
ing which results in cost savings. It is this type of refund-
ing which is specified in item (a) of this section, and is

.permissible not only where interest rates have dropped since

the date of the original issue, but also if savings can be

ﬂgeffected by shortening the term of the issue. :'There can be,

however, other purposes for a refunding, and the local govern-
ment unit should have the flexibility of debt management
resulting therefrom. Also substituting a bond issue for notes
is a permissible refunding. '

These additional purposes are three in number:

(a) Reduction of Annual Burden. The shorter the life
of an issue, the less the total interest cost, but the higher
the annual debt service (annual payment of principal plus
interest). Local government units which, in the interest of
over-all economy select a relatively short life for an initial
issuce should be able to lessen the annual burden by refunding,
especially where subsequent events prove that the annual debt
service is creating budgetary problems. Section 1103 provides
the necessary safeguards. Note that, except where capital
budgeting is practiced and '‘except in emergency cases the term
of the issue may not be extended beyond the usefull life first
stated when the first debt was incurred. Those arranging refund-
ings should consider whether greater savings may not, on occasion
be rcalized by not calling and paying the redemption premium
on the stated maturities falling due in the next two to five
yecars. -

(b) Llimination of Rurdensome Covenants. Ixpecially in
revenue bond financing, and in its companion, the guarantced
revenue bond, the underwriters of an issue may require special
covenants limiting the terms on which additional bonds may be
issued with a pari-passu claim on the plodgod rovonucs, or
providing for rates that "cover" debt service by a margin of
safety, or provide for the accumulation of reserves for main-

. tenance or to cover losses in revenues., These covenants may

have been adviseable at the time of an original issue, but in

(5) sSubstituting a bond issue for notes or boand anticipation

It is ismaterial whether or not any such refunding under clauses
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unforesecn shortage in total reveanues proven to the satisfaction
of the Commonwealth Court upon petition filed by the governing
body of the local government unit, alleging the emergeacy and

the unforesceen loss of revenues. Public notice of the intention

to file such a petition shall be given by advertisement not less

than five nor more than twenty days before the filing thereof.
Such emergency refunding shall be made only in the agdunt and
with the stated maturity date or dates approved by the court.
Appeéls from the order of the court may be taken by any
intefested party in accordance with the Appellate Court
Jurisdiction aAct of 1970. The first maturity of a refunding
issue need not-occur until the year after the last stated
maturity date of the bonds not called in the series being
refunded.

(b} Except in the case of refundingé which effect savings. in
interest cost, and except for emergency refundings approved by
the court, no refunding bonds shall be issued which will
increase the amount of principal payable (after provision for 
earlier mandatory calls) in any year qr years after the latest
stated maturity date of the bcnds'being refundea, over the
azount payable in each such year, computed to the nearesﬁ whole

aultiple of five thousand dollars ($5,000), as if the boads or
notes originally issued for the project were payable at six per

cent on the level annual debt service plan with a final maturity'

at the last stated maturity date proposed for the refunding

bonds, as such amounts shall be coamputed by the financial

"advisor or by a certified public accountant.

 COMMENT
3. LIMITATION ON EXTENDING TERM OF DEBT BY REFUNDING.

Flexibility of local debt management through refunding
while desireable must not be so free as to permit either the
creation of perpetual debt or to permit an undue shift of the
debt burden to generations of taxpayers as yet unborn except
under rather rigid controls.

142
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The basic scheme of the Act is that projects acquired with
the proceeds of incurred debt shall be paid for at least over
the cstimated usceful life of the project. Thus subsection (a)

~ provides that, if a shorter period was originally sclected,

a refunding may not extend the term of the debt beyond that
which could have becen originally selected. Under some statutes
a maximum term for bonds is selected, say 40 years from the

date of issue, and the wording of the provision on refunding
bonds is also stated as 40 years from date of issue. In these
circumstances, a new 40 year period can start with each refunding,
thus, in effect permitting perpetual debt. This Act selects

the useful life of the project or 40 years, whichever is shorter
as the maximum life for debt (see Section 602), and the term of
refunding bonds may not stretch beyond this date except in

Court approved cmergencies based upon an unforseen shortage in
Tevenues. As elsewhere in the Act, the Court selected is the
Commonwecalth Court. Concentrating debt limit and debt incurring
litigation in this onc tribunal should provide for uniformity

of trcatment and develop a body of precedent based on experience
and expertise in the matters of debt administration.

‘ The last sentence makes it clear that when a local govern-
ment unit, for good reason, does not call, for example, the
bonds stated to mature in the next four years after the call
date, the "sct-up" of the series refunding the balance of the
new issue will be as if it were a series sold in the fifth year.

Subscction (b} addresses itself to thc matter of pre-
venting a passing of debt burdén to later ycars in an undue
amount by extending the term of the debt beyond that originally
selected. It is a relatively simple mathematical task to
determine maturities on a level debt service plan at 6% from the
date of the original inucurring of debt. This pattern is '
sclected as indicating the maximum deferral of principal to
subscquent years. No term of ycars is stated, and, subject to
the term of years permitted under subsection (a) including
any court permitted emergency extensions, the Financial Advisor
can select a term of years for the refunding bonds and make
the necessary computation, rounding his computed maturities to
round lots of §5,000 each. It must be noted that this pro-
vision for refunding bonds is somewhat stricter that the provision
(Section 602) made for controlling the original issue, in that
the provisions there incorporated for a "wrap around'" type of
issue have not been carried forward for refunding.

The computation of the Financial Advisor is made con-
clusive for this purposc. With the widespread use of computers,
errors of computation should be negligible, and give way to

the need for definitiveness and certainty.

goud ‘ .
Section 1104. Effect of Debt Limits on Refunding

Nonelectorai Bonds or Notes.—--If any debt originally incﬁrreé
wvas lawiully incurred and issved, and, at the time such debt vwas
incurred, the poziion constituting nonelectoral debt was within
every limitation imposed thereon by law, the issue oflrefunding

bonds or notes in respect of such debt shall be lawful and
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valid, notwithstanding that the aggregate of outstanding debt - 144
skall thereby exceed the then applicable limitations set by

section 202 of this act, which linitations shall be deexed

increased but only to tﬁe extent necessary to effectuate the

refunding lawfully. Any portion of suéh refunding bonds ar notes

Jay be excluded from nonelectoral debt, either as subsidized

debt or sclf~liquidating debt, in accordance with the procedure

provided in Article II of this act.

. COMMENT

4. EFFECT OF DEBT LIMITS ON REFUNDING NONELECTORAL BONDS OR NOTES.

This section is a companion section to section 110Z2.
The concept follows that of section 207, namely that debt
lawiully incurred, and within applicable limits at the time the
debt is incurred, remains lawful debt nowithstanding the fact.
that total revenues may decline for several years, thus reducing
the Borrowing Base to the point where outstanding debt exceeds
the debt limit. Even where this is so, there is a distinction
between 'debt" and the particular bond or bonds that, at the
time represent the debt. Refunding merely changes the term,
interest rate or other details of the evidences of the debt.
Hence the advantages of a refunding should not be denied to a
local government unit whose revenues are declining. Indeed,
}t is precisely in periods of decline that the advantages of
refunding to save interest cost, or to reduce annual debt

' service by extending the life of a bond issue may be most

needed. In a refunding, if portions of the debt are subsidized,
or are self-supporting, they should be excluded, but the refund-
ing may affect the portion to be excluded. This section permits
such debt to be refunded even though the refunding may decrease
the portion to be excluded as subsidized or self-liquidating
debt, This will be done only if the advantages to be gained
from the refunding will exceed the losses incurred by reducing
the subsidized or self-liquidating portion of the debt. ‘

A case in point involves school subsidies on capital
account reimbursement, This act takes the position that
present taxpayers are entitled to benefit from savings
effected by a refunding. Pastregulations of the then Super-

intendent of Public Instruction as to refundings to offect
intercst rate savings have required that the annual debt
service and subsidy remain the same, and that the refunding
effect savings by shortening the term of the bonds. This has
the effect of giving the Commonwealth its share of the savings
ffected by the refunding. The savings are, however, not felt
or realized by taxpayers cither of the Commonwealth or of the
locul government unit until fiftcen or more years in the
future, If annual debt service were reduced, savings could be
felt by the present taxpayers. The subsidy could remain at the
same percentage of annual debt service as before, with a dollar
ceiling in any year based upon the original figures. Thus
refundings which either shorten or lengthen the term of the
bonds could vary the percentage of debt to be excluded as

s



20

21

22
23
24
25

subsidized, but both the Commonwealth and the local taxpayers 145

could fcel the benefits of savings in interest cost immediatcly.

In any cvent the debt limitations should not operate to preven

a refunding that otherwise makes sense. ] - S
goUs

Section 1105. Refunding of Electoral Debt.~=~i local
governxzent unit may, by action of its governiag body, and in
accordance with the limitations of this Article XI, refund any
debt originally incurred.as electoral debt. The refunding bonds
or notes so issued shall not thereby be considered nonelectoral

‘debt for any purpose.

‘ COMMENT
5. REFUNDING OF ELECTORAL DEBT.

The.theory that a distinction exists between the debt and
the bonds- evidencing the debt should permit the governing body
to refund electoral debt without a refercndum thereon. The -
vote approved the incurring of debt for the approved purposc.
Details of debt management should be left to the governing
bedy. Indecd, duc to the rapidity, at times, of market changes,

" thére may not be time to hold a referendun on refunding. The
purist can find an implied approval of such refunding 1in the.
vote taken to incur the debt under this or any prior act.

. gy .
26 Section 110éi Procedure for Authorization, Sale, Issué€, and

27 approval of Refunding Bonds or Notes.~-Bonds or notes issued fo:

28 refunding purposes shall be authorized, issued, sold, approved

29 and settled in the manner provided in this act for the

»

30 authorization, issue, sale and approval of nonelectoral debt,

1 subject to any adéitional limitations provided in this Article

2 XI. No refunding bonds or notes shall be delivered to tae
3 purchasers thereof unless, sinultaneously therewith, the notes
4 or bonds being refunded become no longer outstanding in

5 accordance with section 1110.

COMMENT

6. PROCEDURE FOR AUTHORIZATION, SALE, ISSUE AND APPROVAL OF
REFUNDING BONDS. :

The necessary ordinances, advertisements and approvals of
refunding bonds shall follow the procedure set up for the orig-
inal issuec nonelectoral debt, subject to two additional limit-
ations. The first limitation concerns the provisions on
length of term and amounts of stated maturities set up in
Section 1103. The second limitation is the simultaneous com-



piction of all steps necessary to retire the bonds being refund-

cd, including the irrevocable dep

. This Act permits the deposit of a

11
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to'be carned upon such a deposit will produce the moneys needed

upon interest payment dates, stat

dates, thus reducing the amount of refunding bonds to be issued.

gou7

Debt.=-Yo debt incurred for funding purposes shall be refunded

osit of funds for the purpose.
lesser sum, if the interest

cd maturity dates or call

Section 1107. Special Limitution on Refunding of Funding

excopt pursuant to clause (1) of section 1101 umtil such

refunding shall have been approved as necessary by the

Coumonvealth Court. Such approval shall be obtained by petition

tO reopen the proceedings in whi
originally incurred, and the cou

if, -after hearing, the court sha

refunding is necessary and is in the public interest. Due public

notice of the filing of the peti

advertisement not less than five

of the refunding of such fundina

accordance with the provisions of Articles V and VI of this act.
Bonds or notes issued to refund funding debt shall be stated to
mature at the dates and in the amounts on each such date as nay

be approved by the court, notwithstanding any limitation on the

tern of funding debt imposed els

ch the funding debt was
rt shall grant such petition;

1l be satisfied that such

tion, shall be given by

nor more than twenty days

before the filing thereof. All subsequent proceedings in respect

debt shall be taken in

ewhere in this act.

' COMMENT
7. SPECIAL LIMITATION ON REFUNDING OF FUNDING DEBT,

Funding debt is itself a sa
in emergencies, The refunding of
rare thing, and permitted only wh
revenues has continued at a rate
sriginal funding debt was authori
falling revenues generally, a sub
removed from the tax rolls, or a
into a full fledged depression.
budgets is so strong that any ext
require court approval, Ordinari
will be short and opportunities f
in interest cost will bo extremel
however, provides that no court a
extremely unusual situation.

fety valve to be used only
funding debt should be a
en the unforseen drop in

not forsecable when the

zced as when, in a period of
stantial local ratable is
business recession plummets
The policy requiring balanced
cnsion of funding debt should
ly the term of funding debt
or refunding to effect savings
y limited, The section,
pproval is necessary in this
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2ag943 Section 1108, &Approval of a Refunding bY the ELeCTOrS.=—ide 14/
25 governiang boedy of any local government unit may also obtain the

26 apprdvél'of:the e¢lectors to any refunding of nonelectoral debt

27 in the manner prescribed for an original issue by Article III of *

28 this act, and pay issue genegal'obligation'honds or guaranteed

29 reventue bonds in suck refunding if approved by the ?lecto:s

30 regardless of the class of bonds originally issued.

COMMENT
8. APIPROVAL OF A REFUNDING BY TIIE ELECTORS.

This scction carriecs the policy of Section 203 into a
refunding context. Nonelectoral debt can be converted into
clecroral debt in connection with a refunding, perhaps more
appropriately than at a special referendum on existing debt,

It is anticipated that this scction will not frequently be

uscd as market conditions may require speedy action that cannot
await a referendum. On the other hand, the governing body in

a refunding to reduce annual burden may wish to have the action
approved by thguelectorate.

wd

Section 1109. Refunding with Bonds of Another Type.¥w5ubject
to the lipitations of section 202 of this act, or after a
referendun held pursuant to secﬁion 1108, the governing body of
any local govérnment unit may for any purpose specified in
section 1101, refund with its general obligation bonds or its
guaranteed revenue bonds, any outstanding callable revenue bonds
or bonds of any municipality éuthority formed by it; of-may
refund any outstanding callable revenue bonds or guaranteed

revenue dbonds. It may also refund any general obligation or

.4 4
O v o ~ O hnh w N

guaranteed revenue boands with its revenue bonds or with the

ol
'~ )

bonds of any municipality authority of which it is a meaber.
COMMENT

S. REFUNDING WITII BONDS OF ANOTIHER TYPE. ’““\\i
Circumstances may arise when it will be<f;;;seablé to ”
refund bonds of one type with bonds of another us,

in certain water and sewer situations an original issue may

have been made with guaranteed revenue bonds, but as experience
develops and interest rates change, pure revenue bonds may be
issuable at savings or at no extra cost, Equally, to avoid

a default in a revenue obligation it may be desireable to
refund either a revenue obligation or an authority obligation
with general obligation bonds, or guaranteed revenue bonds.

The term '"guaranteed revenue bonds'" as used in this and other
sections includes both the limited and the unlimited guaranty.
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27 .of the holders at or prior to the dates needed for disbursement;
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Section 1110. Use of Proceeds of Refurding Boads; When

Refunded Bonds Are No Longer Deemed Qutstanding.-~(a) The
proceeds of refunding bonds, together with any other moneys amade

available for the purpose shall be used solely for the purpose

'of retiring the bonds being refunded and for the purpose payimg

the costs of the refunding.

(b} Any bonds or notes to be redeemed shall no longer be
deemed to be §utst#nding for the purpose of deteraining the debt
of the local government unit or for the purposes of aay
indenture limitations on repledging revenues when  the local
government unit shall bave irrevocably deposited wiih a baank ox
bank and trust company in.a sufficien£ aﬁount:

{1} Honeys;

{(2) Noncallable securities of the United States of Ameficé'

or of the Commonwealth maturing or payable at par at the option

(3) Time deposits or certificates of deposit, with a firm
rate of interest issued by a baunk or bank and trust compaany and

insured or adequately secured as public deposits; or

{#) Any'combination of the foregoing.
The depositgd amount shall be sufficient when it, togethex with
the inte:es£ to be earned thereon will equal the principal,
premium; and interest to become due on the bonds or notes being
refunded to the earlier of the date at which any such boads or

notes are stated to mature, or have been called for prior

‘redemption:; Provided, however, That the local governaent unit

shall simultaneously have given such hank or bank and trust

coapany instructions and authority, stated to be irrevocable, to

‘publish any notices of redemption remaining to be published. -

When stated to be irrevocable, the instructions and authority

to call bonds or notes for redemption shall become irrevocable
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upon the delivery thereof, or upon the deposit of the moneys or
securities in a sufficient amount, whichever shall occur the

later. Until such irrevocability shall have-occurred, a call for
redenption may be revoked by notice given in like manner as the

notice of redemption. .
: ' COMMENT ‘
10. USE OF PROCEEDS OF REFUNDING BONDS; WHEN REFUNDED BONDS

ARE NO LONGER OQUTSTANDING. '

The net proceeds must be used to retire the bonds being
refunded and subsection (a) so states. It may be that the
local government unit has other funds available, either from
general revenues, or from required accumulations in accordance
with the terms of the original issue of the bonds being refunded.
Such funds will, of course, reduce the total of the refunding
bonds required to be issued.

Subsection (b) is but a specialized extension of the

"principle of Section 208 on the determination of net debt,

namely that, in determining the debt subject to a debt limit,
quick asscts applicable to the debt are deductions reducing
the amount of outstanding debt. ‘

_ Refundings may be of two types, generally referred to as
"immediate", and "advance".

An immediate refunding is one in which the bonds being
refunded become duc, or arc called for redemption so as to
become duc at about the time the refunding bonds are delivered
and paid for. Such a refunding presents fow problems. The
funds available for refunding pass relatively rapidly through

the paying account of the bank or trust company selected to
handle the refunding.

_ An advance refunding is one where some substantial period
of time will clapse bBetween the issue of the refunding bonds
and the date on which the prior issue can be paid off. This
gap occurs becausc bonds usually are not callable for prior
redemption for varying periods of years after issuance. In
times of high interest rates and "tight money" the bond pur-
chasers will want a long '"mo-call" term. Sometimes they insist
upon 10 or 15 years protection, or they will not buy. Often a

.longer '"no call" term will result in a lower interest rate.

This can be attractive to issuers in times of Tising interest
rates as a lower present interest rate is a bird-in-hand,

whereas the prospects of a refunding are a bird-in-the-bush,
a speculative situation.

It often happens that a favorable opportunity to refund
a high interest rate issue will occur before the "call date"
for the outstanding bonds has arrived. The refunding operation
then requires not only that provision be made for the principal
of the outstanding bonds, for the costs of the necessary pro-
cedures to effect the redemption, and for the premium, if any,
payable on such redemption; but also for the interest payable
until the call date arrives. This act provides that the pro-
vision for such interest may be made by any combination of
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assurcd carnings on the investment of the proceeds of the
refunding bonds, or through deposits by the local government 150
unit of the intecrest from time to time as needed.

Federal tax questions will arise under the Internal ( o
Revenue Code if a local government unit makes an advance -
refunding too far before the "call date"”. This Act places no

imitation on the length of time in advance of the call date
kfhat a refunding can be made, leaving the matter to the fed-
cral tax authorities. The Act does remove one point relied
upon by the federal authoritics. Under some authority trust
indentures, an irrevocable deposit in trust releases the
authority and leaves the bondholder with only a c1§1m against
a fund, for {ive years or longer, for example. This Act main-
tains the responsiblity of the issuing local government unit
until the call date arrives since the "deemed no longer out-
standing'" provision is limited to the purpose of computing

debt limits, not to liability on the bonds, or permissive
repledges of revenues., The sccond sentence of Scction 1111
also makes this clecar. Any fluctuation of the value of
deposited investments is the responsiblity of the issuing
local government unit until the call date, but the list of
permitted investments makes this a minimal risk.

A U.S. Sccurity which must be paid to the holder at
par at the relevant time is the cquivalent of one that has
matured for the purposc of this scction. :

Counsel draftingindentures should mold the indenture to (
comply with this section lest the indenture be treated as a '

contract otherwise granting stricter rights to the original

bondholders, and preventing later flexibility of action.

This act places no limitations on call dates or the

“amount of c¢all premiums which a local government unit may

specify in its original issue, or in a refunding issue, leaving
the determination to market forces.

The Act permits a call for refunding purposes to be

revoked until the later of the following two actions:

(a) Deposit of funds for payment of the
called bonds; or

(b) Publication of the last required notice
of call, or the giving of instructions
stated to be irrevocable to a bank or.
trust company to effect such publication.

Section 1111. Cessation of Interest on Called Bonds or
Notes.-~Upon the date fixed for redemption, such irrevocable

deposit having been made, and due notice of the redemption -

' Py

having been given, no further interest on the bonds or notes so
called for redeamption shall accrue. Nothing in this article

shall, hovever, relieve the issuing local government unit of its
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obligation to see to it that the holders of the bonds or notes
called Ior redewmption are paid in full on the date fixzed for
redeaption. From ané after such date, such irrevocable deposit
having been mpade and being the proper amouant on such date, the
holders of bonds or notes called for redemption shall have no
rights against the local_government unit except to receive
payment from the deposited funds, or froa the local goverament
unit to the exteat of the moneys returned to it pursuant to
subsection (f) of section 1004 of this act.

" COMMENT
11. CESSATION OF INTEREST ON CALLED BONDS OR NOTES.

This section makes explicit what is implied in a call

for redemption, that when the date for redemption arrives, funds

are on deposit irrevocably and notice has duly been given, it
is the obligation of the holder to get his money and he is not
entitled to further interest. The section, however, makes it
clear that an advance deposit and an advance giving of notice
does not limit the bondholder to his pro-rata share of the
deposit made to effect redemption. It is only from and-after
the occurrence of the date fixed for redemption that the
holder is so limited.
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Article XII
Remedies

COMMENT

IN GUENERAL. The purpose of the Article is to provide
spoecific remedies implementing the covenant required by the
Constitution and by the terms of Scction 404 of this Act,
while at the same time preventing the local government unit
from being subjected to a multiplicity of proccedings. Thus,upon
a failure to budget or appropriate funds for its obligations,
any bondholders may, in an appropriate procceding compel the
treasurer to apply the "first moneys' thercafter received to
the pavment of the principal and interest due. The more com-
plicated remedial proceedings are to be instituted by a trustee
appointed by the holders of 25% of the outstanding principal
The trustee may bring necessary actions, collect and
disburse funds. The most drastic remedy is the levy of an .
assessment on all taxable real property to pay the bonds or
notes, or in the case of a guaranteed revenue bond, to cCreate
the current revenues necessary to implement the guarantee.
Special provision is made for a receiver for revenue projects.
Standard provisions for the recovery of costs and for the dis-
tribution of moneys recovered on behalf of the holders of bonds
and notes. gy

Section 1201. Pailure to Buuget Debt Service.-~If a local
government unit having outstanding any general obligation bonds
or rnotes or guaranteed revenue Londs or notes, fails 6: refuses
to make adequate provision in its budget for any fiscal year.for
the suas payable in such year or shall fail to appropriate or
pay the moneys necessary in such year for the paymsent of the
amount of the guaranty, or as the case may be, of the maturing
principal of and the interest on such bonds or notes or aay Af
thes, or any sinking fund obligation for such bonds or notes
cozing due in the fiscal year of such budget or for which such
approprxatlons or payments should have been made, then at the
sult of the holder of any bond, note, or coupon or of any
taxpayer of the local government unit, the court of common pleas
of the countylin which such local government unit is located

shall, afte; 2 hearing held upon such notice to the local
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governtent unit as the court may direct, and upon a finding of 153
such failure or neglect, by writ of mandamus, reguire the

treasurer of the local government unit and it shall be the duty

of such treasurer to pay into the sinking fund for each series

of bonds or notes then outstanding, the first tax moneys or

other aQailﬁble revenues or moneys thereafter received in such

fiscal year by such treasurer, equally aad ratably’for each

series in proportion to the principal anmcunt of each such series

then outstanding, or the amounts due upon guaranties, as £he

case may be, until the sum on deposit in each sinking fund shall’

€gual the moneys that should have been budgeted or appropriated

for cach such series.

: : - COMMENT
1. TFAILURE TO BUDGET DEBT SERVICE.

The Covenant required by section 404 requires an annual
budgeting of the funds for payments of principal and interest
on general obligation bonds or the sums due from current revenues
on a guaranteed revenue bond. When this is not done when the
budget for the year is prepared and adopted, the covenant is
breached. This brecach is made to give any holder of a bond or

‘note whose covenant has been broken the right to compel the

treasurcer to sct aside the moneys out of the "first moneys"
thercafter received in the treasury. The concept is taken
from the provisions made in the Constitution and the enabling
legislation with respect to obligations of the Commonwealth.
For speed of proceedings, the action is to be initiated in

the Court of Common Pleas of the appropriate county. The
action willg%iéfor the performance of a non-discretionary duty.

Section 1202. Failure to Pay Principal of Interest.-—(a) If
a local government unit fails or néglects to pay or cause to be
paid the interest or principal on any of its general obligation
bonds or nates as the same be&omes due and:payable whether at
the stated maturity date or upon an unreﬁoked call for prior
redeaption, or to perforﬁ its payment obligations with respect
to any guaranteed revenue bonds or notes, and suc£ failure éhall
continue for thirty days, the holder thereof shall, subject fo
section 1203 of this act and to any'reaSOnable limitétions upon

individual rights of action properly provided in the bond
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ordirance or any indenture, have the right to recover the asmount
du¢ in an action in.assumpsit in the court of conmon pleas of
the county in which such local government unit is located. The
judgnment recovered shall have first priority upod the moneys
next coming into the treasury of the local goverament unit and
shall be a judgment upon whick funding bonds m#y be issued
pursuant to Article V of this act.

(b) If a local government unit fails or neglects to pay or
cause to be paid the principal of or the interest upoa any
révenue bond or note as, the same shall becone due, whether at
thelstated paturity or upon c¢all for prior redemption, the
Lholder thereof shall, subject to section 1203 of this act and to
any reasonable limitations upon individual rights of action
properly provided in the bond ordinance or any indenture, have
the right to recover the amount due in an action in assumpsit in
the court of common pleas of the county in which such local -'
governadent unit is located, but the judgment shall be limited to
payment out of the assessnpents, revenues, rates, reats, tolls

and charges from the project which are pledged for the payment

of such bonds or notes.

COMMENT
2. FAILURE TO PAY PRINCIPAL OR INTEREST.

If a local government unit fails to make a payment, the
unpaid bondholder has an appropriate action, but his rights
are subject to restrictions on individual rights of action
imposed by this Act or by the terms of the bond ordinance or
the appropriate indenture. A judgment so recovered has a priority
on the first moneys coming into the treasury and may be the

‘basis of an issue of funding bonds in the case of a judgment on

gencral-obligation bonds or notes. But, in the case of a revenue
bond or note, the judgment can only be paid out of pledged rev-
cnues. In the casec of a gross pledge the judgment will have
priority over operating expenses, but will be subordinate to
operating expenses in the case of a net pledge. .
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Section '1203. fTrustee for Bondholders.—-{a) Kotwithstanding

any provision in the bonds or notes or in any authorizing
ordinance, i a local government unit defaults in the payment of
the pr;ncipal of or the interest on any series of bonds or notes
after the same shall become due, whether at the statéd maturity
or upon call for prior redemption, and such default shall |
continue for thirtj days, or if the local government unit fails
to comply with any provision of the bonds or notes, or in any
authorizing resolution or indenture of trust, the holders of
twenty-five per cen£ in'agg:egaté principal aéount of the boads
or notes of such series then outstanding, by an instrument or
instruménﬁs filed in the office for the recorder of deeds in the
county in which such local'government unit is located, signed
and acknowledged irn the same manner as a deed to-be recorded,
nay appoint a trustee, who pay be the sinking fun@ depositary,
to représent the holders of all such bonds or notes, and such
representation shall be exclusive for the purposes he;ein
provided.

(b} Suck trusteé may, and upon written regquest ol the
holdérs of tventy-five per cent in principal amount of such
bonds or notes then cutstanding and upon being furnished with
identity satisfactory to it shall, in his or its own naze do one
or more of the actions .set forth below and the taking of such
actions shall preclude similar action whether previously or
subsequently initiated by inéividual holéers of bonds or notes.

(1) By opandamus or other suit, action or proceeding at lavw

or in eguity enforce all rights of the holders of the bonds or

Lotes, including in the case of revenue or guaranteed revenue

obligations the right to require the local government unit to

155



10
11
12
13

14

16
17

18

19

20
21
22
23
24
.25
26
27
28
29
f30

impose and collect rents, rates, tolls and charges adeguate to
carry out any agreement or covenant as to, or pledge of such
rents, rates, tolls or charges, for the use of the project or

proiects financed by such bonds or notes, or to require the

" local government unit to carry out any other agreements with the

holdéers of such bonds or notes;

{2) Bring suit om the bonds or notes without the necessity

for producing the bonds or notes, and with same effect as a suit

by any holder;

(3) In the case of revenue oOr guaranteed revenue bonds or
notes to require the local governmeat unit to account as if it
vere the trustee of an express trust for the holders of such“
bonds or notes, for any pledged revenues received;

{4) In the case of general obligation bonds or notes,

| petition the court to levy, and the court is hereby empowered %o

levy, after a hearing upon such notice to the owners of
assessable real estate, as the court may prescribe, the amount
&ue on the bonds or notes plué estimated costs of collection as
an assesszent upon the properties benefited by the improvement
pursuant to the front foot rule if the project is an assessable
improvement, otherwise upon all taxable real estate in the local
government uait, in proportion to the value thereof as assessed
for real estate tax purposes, and the trustee may collect or
cause the local governmeat unit to collect, such assessueats as

by foreclosure of a_mortgage on the realty if not paid on

;demand;

(5) In the case of guaranteed reveaue boands or notes, to

petition the court to levy, and the court is hereby empowered to

levy, after hearing upon such notice to the owners of assessable
. : ‘ .

real estate, as the court may prescribe, the amount due on the
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guaranty plus estimated costs of collection as an annual
assessment for the curreat and futuxe'years upon all taxable
real estate in the local government wait in proportion to the
valuc thereof as assessed for real estate tax purposes, and the
trustce may collect or cause the local government unit to
collect suchk assosswmonts as by foreclosure of a mortgage on the
realty i& not paid on demand. The levy shall bear interest,
until paid, at a rate sufficient to cover accruing interest on
the bonds or notes;

(6) By suit in equity, enjoin any acts or things which may
Se unlavful or in vioclation of the rights of the holders. of such
bonds or notes; or : |

(7) After thirty days prior written notice to the local
government uniﬁ, and subject to any limitations in the bond
ordinance or relevant indenture declare the.uppaid principal of

all such bonds or notes to be, and it shall thereby beconme

forthwith due and payable with interest at the rates stated in

the bonds until final payment, anéd, if all defaults shall be

nade good then to annul such declaration andrits consegquences.

Any assessment levied pursuant to clauses (4) and (5) above
shall have the same priority and preference as to other iiehs or
mortgages on the real estate ot-security interests in fixtures
thereon, as a lien for unpaid taxes.

(¢} The court of common pleas of the Furisdiction in which

such local goverament unit is located shall have jurisdiction of

any suit, action, or proceeding by the trustee on behalf of
bondholders under this section, ané, in cases of extreme

hardship may provide for theée payment of sums levied in three or

.less annual installments with interest at a rate sufficient to

-

cover the interest accruing on the bonds or notes. Appeals shall
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be to the Commonwealth Court in accordance -with the Appellate
Court Jurisdictio# Act of 1970.

(8) If a trustee or fiscal agent fcr the bondholders or
noteholders was appointed in connection with the original issue
of the bonds or notes, and is willing to serve and exercise the
povers confined upon a trustee appointed by this section, no
trustee appointed in the manner provided in this section shall
have the powers herein set forth unless the appointment under
this section was executed by or pursuant to the authority of the
holders of a principal anount of such bonrds or notes sufficient

to remove such originally appointed trustee or fiscal agent.’

COMMLNT
3.  TRUSTEE TFOR BONDIOLDERS.

The condition precedent for the appointment of a trustee
is a default in payment of principal or interest. Since the
action by any bondholder for a breach of the covenant under
Section 1201 is in the nature of a class action for the benefit
of all holders, it did not seem advisable to permit the appoint-
ment of a trustee until there is an actual default in payment.
The powers of the trustee are plenary. The trustee's exercise
of any right or remedy on behalf of all holders is exclusive
and will supersede any previously instituted proceedings which
can, on petition of the trustee be consolidated with his action,
or be stayed or dismissed. It should be noted that there are
no expressed qualifications for a trustee. The use of the word
trustee imports all of the rules against conflict of interest
applicable to fiduciaries. The suggestion that the sinking
fund depositary may be a trustee indicates that no conflict of
interest is believed to exist with that function. Any one
holder of the defaulted bonds or notes has an inherent conflict
of interest when representing all holders. Permitting the
duly appointed trustee to exercise the rights of all holders
does not involve any delegation of governmental functions to
the trustee. The office merely consolidates what, otherwise,
could be a multiplicity of suits. ‘

In accordance with standard corporate trust practice,

' since the appointed trustce, in most instances, will be a bank

or trust company, the trustee may require indemnity before
proceeding. In.determining whether such a requirement is reason-
able in amount and kind, the priority given to fees and expenses,
including reasonable counsel fces, by Section 1205 must be conside
ered. The specific powers given the trustee are:

(1) -Once there is a ‘payment default, and a trustee is
appointed, then his enforcement of the covenant is proper and
the trustee should be able to pre-empt individual enforcement.



(2) After his appointment, the trustece's suits under
Scction 1202 should pre-empt all individual suits. Procedurally, 159
and to avoid the cxpense of 'deposit agreements', the trustee's
right to suc on all bonds or notes may be¢ maintained even
though the trustec does not have possession of the proper "paper"
evidencing the claims. When funds are collected the trustee will,
of course, require presentation of the bonds or notes for
notation of the amount paid thereon,

(3). The suit for an accounting includes all of the
remedies for misappropriation of funds available to & court of

cquity in an action for an accounting. In today's world
notice of an outstandinp revenue bond issuc should be the
cquivalent of notice that revenucs are pledged, making it
difficult for anyone other than one having a claim for legit-
imate operating expenses to claim a bonafide receipt of
revenues., -

(4) This subsection is the final implementation of the
covenant to budget, appropriate and pay. Included in the
concept of budgeting is the balancing of the budget by the levy
of sufficient taxes. When this is not done, or if the taxes
levied are, in fact, misappropriated, the bondholders are en-
‘¥itled to a levy. If the project is one which can be assessed
Sv“the front foot rule, that method should be followed, other-
qgse the levy should be upon all. The particular levy will
vbe for the full unpaid principal amount of the issue plus ..
unpaid interest and estimated costs and expenses. The serious-
ness of this remedy should accomplish two ends. One will be
the prevention of default, wherever possible, since the conse-
quences will be drastic., The second will be the strengthening
of the quality of the bonds in the bond market. '

(8) This subsection parallels the preceding one but

‘applies only to guaranteed revenue bonds, and the collection

of the amounts due on the guaranty. The levy will be of an
" annual amount sufficient to make good on the guaranty. The
order making the levy should provide for the collection and
application of the revenues from the project as a credit against
the amount to be levied. This can be projected into the future
by an engineer's certificate. The court should retain juris-
diction to alter the amount to be levied in future years if
revenues should differ from the estimate. The concept is that,
in the case of guaranteed revenue bonds, the revenues to be
received are a credit in determining net debt, and only the
amount not covered by the credit becomes nonelectoral debt.

In both subsections (4) and (5) the amount to be levied
must include any overdue interest and must provide that the
levy draws interest at a rate sufficient to cover the interest
accruing on the bonds until the bonds are paid. The section
also provides that the levy will have the same priority over
other liens and mortgages as a lien for unpaid taxes. In
effect this concept replaces the former special tax levy. The
latter was almost always forgotten as a special levy in normal
budgeting procedures. Its real significance would, it is ,
suggested, arise only in the case of a default when bondholders
would be entitled to enforce the levy in the manner here provided.




160

Both subsecctions (4) and (5) must be read in connection
with the acceleration provisions of subsection (7), which could (
make the annual amount due cqual to the total outstanding ‘
principal of the bond or note series that was in default. 1In
the case of guaranteed revenue bonds this will pose difficulties
in the manner of trcatment of the credit for future revenues,

The governing body of the municipality should avoid this by
arranging to finance the credit by an issue of revenuc bonds

in an amount which, together with the levy will pay off the
accelerated serices, ‘

L )
.

(6) This subscction adds the extraordinary powers of a
court of equity to the arsenal of remedies available to the
.trustee for bondholders. Injunctions will include injunctions
against mismanagement, the specific enforcement of the covenant

contained in section 404, as well as the rate covenants normally
contained in revenue bond issues.

. {7) The remedy of acceleration is a drastic one. Ordi-
narily if the funds to pay off what was scheduled to be paid -
in the current year are not available, acceleration will not
increase the availability of funds. It will, however put all
bonds or notes, regardless of the specific maturity dates in
a postion to receive proper pro-rata distributions thus avoid-
ing a preference of one holder over another. The thirty days
notice is to give the governing body of the local government .
unit time to curce the default before acceleration is effected.. ' '(
The subscction gives the trustee power to annul a declaration '
even after it is offected if all defaults are cured and the

futurc looks as if there may be no further default in the yecars
to come.

Subsection (¢) in conferring jurisdiction on the Court of
Common Pleas departs from the usual procedure under the act,
The particular situation, however, is quite different. The - ‘
present proceedings are purely remedial and do not involve
problems of incurring debt. The overall surveillance of the
Commonwealth Court is made available by providing that appeals
lie teo that court if any are taken.

The subsection also provides that in administering the
drastic remedy of an assessment on all taxable real estate,
the court may permit installment payments over a period of
three years. This parallels the procedure in cases of asséss-

nents under the front foot rule where installment payments are
often permitted.

Subsection (d) provides that if the trustee under the
indenture under which a particular series of bonds or notes has
been issued is able and willing to serve as the "After Default"
trustec he should be appointed as such unless a different “After Lo
Default” trustee is appointed by the holders of the number and ( .
amount of bonds or notes required for the removal of the inden- -

ture trustee. The appointment by such a number is treated as
including a removal pro hac vice. -
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Section 1204. Receiver for Revenue Projects.--A trustee for o
the holders of defaulted bonds or notes, whether or not the
scries of bonds presented by the trustee has been declared to be
and has become forthwith due and payable; shall be entitled as
of right to the appointment, by the court of common pleas of the
county in which such leocal government unit is located, of a
receiver of all or any part or parts of a preoject or the
projects, the rents, rates, revemues, tolls and charges of which
are pledged for the security of the bonds or notes of éuch
series. ;uch receiver shall have no pover of sale but may enter
and take possession of the project or projects or part or parts
thereof, and, subject to the egual or prior rights of the
holders éf any other series of bonds or notes, shall ﬁake
possession_of all mcneys and other property aerived_?:qm or
apélicabie‘to the construction, operation, mainteﬁaq#e, repair
and reconétruction of such project or projects or péfts thereof.
The receiver may thereafter proceed wvith any construction or '
other wvork thereon which the local government unit is under

-

obligation to do. The receiver may operate, ma;ntaln. repazr,

and reconstruct such project or projects, or pa:ts thereof and
collect and receive all rents, rates, receipts, tolls, other.
chargus and revenucs arising therefrom, subject to the equal or
prior rights of the holders of any other series of bonds or
notes therein. The receiver shall perform the public duties and
carry out the lawful agreenents and obligations of the local
government unit with respect to the project orx projects or parts

thereof, all under the direction of the court.

- COMMENT
4. RECEIVER FOR REVENUE PROJECTS.

to th The section does not delegate any governmental discretion
¢ receiver since he will, in effect, be doing what the local
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government has already promised, pursuant to statutory author-
ity, to Jdo. No power to scll any property of the project is
given te the recciver, only the power to tun the project,
poorate revenues and disburse them to thosc entitled. It
~hould be noted that an operating receiver can be appointed
wherever there are pledged revenues, thus the appeintment can

be made in the case of guaranteced revenue bonds as well as

in the case of pure revenue bonds. Since a waterworks is no
good to the bondholders unless it squirts, the receiver is given
autihority to complete any necessary construction as well as to
operate, maintain and repair the project. Unless the indenture
expressly provides for a gross pledge of revenues, the eperating
expenses ol the receiver, in accordance with normal usage and
custonm, will take priority over the rights of the bondholders.
In cases where a health meance is involved, the court appointing
the veceiver may utilize the powers of a court of cquity to

Keep the project operating until rates can be changed suffi-
:ientiy to provide sufficient funds. Among the powers of a
receiver will, of course, be the power, pursuant to an order of
e court, to issue receiver's certificates to raisc necessary
funds. These too would have priority over the claims of the
holders of bonds or notes, if the order of the court author-
izing their issuance so provided. This construction results
from a reading of this and the next following section together.

LI &

ot

v

! Section 1205. Costs of Suits or Proceedings.-~In any suit,
action or proceeding by or on behalf of the holders of defaulted
bonds or notes of ‘a local government‘unit brought under this act
the fees and expenses of a trustee or receiver, including
operatiang costs of a project and reasonable counsel fees} sgall
constitute taxable cos;s, and all such costs and disbursements
alloved by the court shail be deemed additional principal due.on .
the bon@s Or notes, and shall be pai& in full from any.recovery

prior to any distribution ‘to the holders of the bonds or notes.

) | COMMENT
5. COSTS OF SUITS OR PROCEEDINGS.

j The section should cut down on the amount of indemnity

¢ trusice or receiver would require before proceeding under the
remedial provisions. The section eliminates any necessity for
& particular covenant to this effect in the bond ordinances or
other documents. o |
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Section %%%i. Distribution of Moneys Realized for 163
Bondholders.--Moneys or funds collected for the holders of
defaulted bonés ©r notes entitled to share equally and ratably .
therein shall, after the rPaynent of costs and fees as provided
in section 1205, be applied by the trustee or receiver, unless
the ter&s of the bogds or-notes provide otherwise, as follows:
(1) Unless the principal of all of the bonds or notes
Tepreseated shall have become or have been declared due and
payable, (i) to tkhe payment to the persons entitled thereﬁo of
all installments of interest then due in the order of the stated
naturity dates of suéh installcents of such interest and, if the.

amount avaxlable shall not be su;fxcxent to pay any ;nstallment

in full, then to the payment :atahly, according to the ‘amouats
due on sucb installaent, to the persons entitled thereto,

without any discrimination or preference except as to any
difference in the respectzve rates of interest expressed in the
bonds or notes or coupons for interest; and (ii) to the payment
to the persons entitled thereto of the.uﬁpaid principal of any
bonds or notes which shall have become due, whether at Statéd
maturity dates or by call for redenption, in the order oi their
respective due daﬁes, and if the amount available shall not be
sufficient to pay in full all the bonds or notes due on any
date, then to the payment raéably, according to the amounts of
principal due on such dates, tp the persoas entitled thereto
without any discrimination or preference.

(2) If the principal of all of the bonds or notes entitled
to share equally in suck zoneys sbhall have become or shall have
been declared due and payable, to the payment of the principal
and interest then-due and unpaid upon the bonds or notes without
preference or priority of principal over interest.or interest

over principal, or of any installment of interést over any other
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installment of interest, or of any bond or note over any other
bhond or note, ratably according to the accounts due respectively

for principal and interest, to the persoas entitled thereto

}without any discrimination or preference except as to any

difference in the respective rates of interest specified in the

bonds, notes and couponse.

(3) If more than one series is imvolved and the principal of
all bonis or notes of one or Wore series has become or has been
declared due and‘payable, and that if'one or more others has
not, the funds availéble shall be épportioned to each series
according to the respective amounts of principal of each seﬁies

’

then outstanding less, as to each series any amounts held
earmarked for such series, aad distribution to the holders of

the bonds, notes and coupons of each series shall be made

. accoréing to whichever of clauses (1} and (2} above nay be

applicable.
| . COMMENT
6. DISTRIBUTION OF MONEYS REALIZED FOR BONDHOLDERS.

The section, together with the two preceding sections
provide guidelines for the distribution of moneys received
after a default. The pattern is that provided in standard
trust indenture drafting and will therefore be acceptable in
the market. Under certain decisions interest after default
accrued at the judgment rate and not at the bond rate. 1In
view of the tax-free nature of the interest, and in view of
recent fluctuations in interest rates it is deemed better to
continue the coupon rate. Some decisions have refused to allow
interest on overdue interest at all., The first coupon not paid
is here treated as a separate debt due, and will bear interest
at the coupon rate to protect those who may have relied upon
receiving this money. The same policy does not apply to coupons
becoming due after default.

Al e, s g 1
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S . ARTICLE XIIZI
& ' Hiscellane&us: Repeals; Effective Date
COMMENT | -

IN GINERAL,  This article sets forth the penalties for false
statements in filings with the department and for failure to oboy the
sinking tfund directives of the department., It also contains a coven-
ant by the Commonwealth to maintain the tax-cexempt status of tho interest
on the bonds and any gains made on the sale thereof (oxcept for under-

writing profits in a distribution). It also makes the provisions of
the act the exclusive statute controlling the incurring of debt, and

and the issue and sale of tax anticipation notes. It finally scts forth
an effective date.

;JQ 7 Section 1305. False Statement in'Documents Constitute

3 Perjurf; Pines and Penalties fheéefor,f~Whoever wilfully and

9 corrup£iy makes.false oral or u:i;%;h'sﬁétements or any false
10 statement in any docunent reéuired to be filed in the departzent
11 or in the office of the recorder of deeds of the appropria£e

12 couaty is quilty of perjury, :a felony, and ihoever uilfuliy and
13 corruptly procures or suborns any other person to‘make any suéh
14 false statement, is guilty of subornation of perjury, a feloay,
15 arnd on conviction of either offense, shall be sentenced to pay a
16 £ine not éxceeding ten thousand dollars ($10,000), or undergo
a7 imprisonﬁent by separate ‘or solitary confinement at labor not
18 exceedirg seven Years, or both, and shall, except as otherwvise ,
19 “provided by lav, be forever di;gualified_from being a witness in
20 any matter in controversv.

COMMENT

1. Tt is thought that onc of the reasons that filings were
made in the Quarter Sessions Court under prior law was to ensurc that
the penaltics for perjury would apply. It secmed simpler for filings
to be in the office for the recording of deeds, and office of records,
and to provide the same penalties for perjury to false statements in
the proceedings for debt as are applicable to perjury in court pro-
ceedings. The section is modeled from the perjury statute. <




2B
21 Section 1302. Failure to Gbey Sinking Pund Directive of 106

22 Departzment Coastitutes a nisdeaeanor; Fines and Penalties (

23 Therefor.~-Any officer or any : cmber of the gpkhrnxng body of
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*1vcs of the-duparurent .in this administration of the scars and custody
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% to gift, succession or inheritance taxes or any other taxes not

15 1levied directly on the honds or notes, the rece;pt of the 1ncome
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COMMENT |
. 3. The section states the law as it has developed under the
very similar provision of the Municipality Authorities Act. The lack -
of 3 similar provision in the former Municipal Borrowing Law gave rise
to the custom of including a covenant in the bonds or notes requiring
the municipality to assume and pay such taxes. Rather than burden the
local govermment units with the additional sums, in general, the bonds
or notes have been exempted from tax by local and state tax laws.: The
provision is included to strengthen the sale of bonds or notes in view
of current discussions as to the taxation of municipal bonds. Refercnce
is made to the former Municipal Borrowing Law to rcmove any implication
£9at it was the intent of the General Assembly to imply that bonds
issued thercunder were to be taxed. Underwriting profits, whether paid
as.a commission Or arising as a result of a purchase at onc price and
« resate at a higher price in the course of effecting a distribution
have historically been considered business income and subject to tax:
teually, gift, succession and jnheritance taxes have been ruled not
¢ B2 ceompted by the covenant in the Municipality Authorities Act.
fne exceution is stated here but should not give rise to any implica~
tion ThT: the same exception does not apply to the bonds or notes of
in ﬁ!}t};grity, ‘

M Section 1304. Exclusive Hdethod of Borrowing on Boads or

8§ Yotes, Including Tax Antic Eiéﬁzﬁotes."wﬂereafter a locali

government unit, as defined in this act, may borrow noney on

tel]

0 bonds or ﬁotes; including tax anticipation notes, only as

" provided in this act, it beinguthe intention that this act shall
A proﬁide an exclusive and unifornm syséem on the subjects covered
i3 by this act: provided, hovever, That s#hbol districts of the
iirst class may for their first four full fiscal years following
5 the 2ffective date of this act borrow on tax anticipation notes

1. b ;dna_mther short term borrowing authority in accordance withx

R\I :prior law. .
1 ' COMMENT
\nﬂnci

1 £, A school district of the first class may have worked out
¢\ T ay program with its existing banking connections for a peried
&.&imo in the future which should not be disturbed by any dilferences
| cmounts and methods of horrowing on tax anticipation notes hetween
is act and the existing law applicable to this school district.
cordingly the proviso ostablished a four ycar delay in the applica-
on of this act's taX anticipation note provisions 1o school districts
T e “hapwise this act provides uniformity for all
¢ borrowing, and all other borrowing. The
islative intent to repeal by implication
rrowing provisions in city, borough,

eals.--{a) The folloving acts are repealed

e 25, 1941 (P.L.159), known as tic
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“VuA;c*pa; Borrovwing Law."

-t

2 (2) -The act of March 6, 1970 (P L.1u5), knoan as “The

L)

;eneral Obligation.uon—debt Bond Ac;;

HE | by A1l other acts and parts of acts are repealed in 50 fﬁr
§ as thoy are xncons;»tent hcrcu;th.

u section 1306. Effective Date.“—Thxs act shall take effect

Y, tﬁirtv days arfter the pahsage of this act as to all ser;es of

] bonds or notes sold after that date. All series sold prior to
9 that date may nevertheless be settled ‘and delivered under the "
10 former‘appllcable statutes, uhxch for such purposes shall be
'5-73, deened to remain in effect, ax."'h a debt limit cons:..atn.ng of such
12 oultiplier of the borrowving base as vill equal the ‘debt '
L3 jimitation prevailing under prior law.
"' COMMENT

\ 5. The cross reference o Section 1304 in subsectlon (a)

(3} is to the proviso. in that section relating to tax anticipation
{ y.es of school: districts of the first class.

\ Tl".f. CO\ST 1TUTION REQUIRES THAT TMPLEMENTING LEGISLATION BE
: i BEFORE APRIL 1972 o
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